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Dear City Officials:

Fostering a vibrant, thriving economy is critical to the future of our great state. All across Texas,
cities and other local governments are working to nurture small business, encourage
entrepreneurship, advance commerce, and create jobs.

Fortunately, Texas law offers many tools for local leaders seeking to generate economic
development and opportunity. As a service to those leaders and other interested parties, the
Texas Municipal League has assumed publication of this Economic Development Handbook,
which compiles the state’s economic development laws. This Handbook is intended to inform
Texas cities about the wide-range of legal tools that are available to local communities.

Thank you for your interest in economic development and the laws that help foster financial
growth and opportunity. Together, local leaders can ensure our great state is ripe with economic
opportunity for all Texans.

Sincerely,

Bennett Sandlin
Executive Director
Texas Municipal League
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I. The Sales Tax for Economic Development

I.  The Economic Development Sales Tax
Using Sales Tax to Promote Economic Development

The use of the sales tax for economic development purposes has been one of the most popular
and effective tools used by cities to promote economic development. Since the authorization for
the local option tax took effect in 1989, more than 586 cities have levied an economic
development sales tax. These cities have cumulatively raised in excess of $573 million annually
in additional sales tax revenue dedicated to the promotion of local economic development. Of
these cities, 101 have adopted a Type A economic development sales tax, 367 cities have
adopted a Type B economic development sales tax, and 118 cities have adopted both a Type A
and a Type B sales tax.

History of the Economic Development Sales Tax

In 1979, the Texas Legislature passed the Development Corporation Act of 1979 (Texas Revised
Civil Statutes Article 5190.6). The Development Corporation Act of 1979 (the “Act”) allowed a
municipality to create nonprofit development corporations that could promote the creation of
new and expanded industry and manufacturing activity within the municipality and its vicinity.
The development corporations operated separately from the municipalities, with boards of
directors that would oversee their efforts. These corporations, in conjunction with industrial
foundations and other private entities, worked to promote local business development. However,
prior to 1987, the efforts of these entities were dependent on funding from private sources, which
was often was difficult to obtain. At that time, development corporations could not legally
receive funding from the state or local governments because of a Texas constitutional prohibition
against the expenditure of public funds to promote private business activity.

In November 1987, the voters of Texas approved an amendment to the Texas Constitution
providing that expenditures for economic development could serve a public purpose and were
therefore permitted under Texas law.? This amendment states in pertinent part:

Notwithstanding any other provision of this constitution, the legislature may
provide for the creation of programs and the making of loans and grants of
public money . . . for the public purposes of development and diversification
of the economy of the state.

Pursuant to this constitutional amendment, the Texas Legislature has enacted several laws that
would allow state and local government funds to be used to promote economic development.

First, in 1989, the Texas Legislature amended the Act by adding Section 4A, which allowed the
creation of a new type of development corporation. The legislation provided that a Section 4A
development corporation could be funded by the imposition of a local sales and use tax dedicated
to economic development. The tax could be levied only after its approval by the voters of the city
at an election on the issue.

See Tex. Const. art. I11, § 52.
2 Tex. Const. art. I11, § 52-a.
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I. The Sales Tax for Economic Development

The proceeds of the Section 4A sales tax were dedicated by statute to economic development
projects primarily to promote new and expanded industrial and manufacturing activities. This
authority became popularly referred to as the Section 4A economic development sales tax. The
Section 4A tax was generally available to cities that were located within a county of fewer than
500,000 and that had room within the local sales tax cap to adopt an additional one-half cent
sales tax.

In 1991, the Texas Legislature made a number of changes to the Section 4A sales tax
authorization. The new law allowed the tax to be adopted at any rate between one-eighth and
one-half of one percent (in one-eighth percent increments). It additionally allowed cities to offer
a joint proposition to be voted on that would authorize both a Section 4A economic development
sales tax and a sales tax for property tax relief.

Also in the 1991, the Legislature authorized a new type of sales tax, a Section 4B sales tax. This
legislation authorized a one-half cent sales tax to be used by certain cities to promote a wide
range of civic and commercial projects. The legislation authorized 73 Texas cities to propose a
Section 4B sales tax. Between 1991 and 1993, 19 cities adopted the new Section 4B sales tax.

The popularity of the Section 4B sales tax led the Texas Legislature in 1993 to broaden its
availability to any city that was eligible to adopt a Section 4A sales tax. In other words, most
cities in a county of less than 500,000 could adopt either the Section 4A or the Section 4B sales
tax if they had room in their local sales tax. Until recently, only cities within EI Paso County and
Travis County were ineligible by statute to adopt either the Section 4A or the Section 4B tax.
Now, cities located within El Paso County and Travis County are authorized to adopt a Section
4B tax.® As of this publication, at least 586 cities have either a Section 4A or a Section 4B sales
tax for economic development.

Historically the Act had been located in the Texas Revised Civil Statutes Article 5190.6, and the
identification of “4A” and “4B” sales tax structures were in fact references to Sections 4A and
4B of the Act. In 2007, the 80" Legislature authorized the recodification of several civil statute
provisions by topic, including those pertaining to planning and development. Under H.B. 2278
(80" Leg., R.S.), the Act was codified in the Local Government Code and was renamed the
“Development Corporation Act.”* As of April 1, 2009, which was the effective date of this
change, economic development corporations adopting what was formally known as a “4A” or
“4B” sales tax have come to be referred to as “Type A” or “Type B” corporations, as
appropriate.

Differences Between Type A and Type B Sales Tax

There are a number of important differences between Type A and Type B sales taxes for

Tex. Loc. Gov’t Code § 505.002.
4 Id. § 501.001.
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I. The Sales Tax for Economic Development

economic development.® In broad terms, Type A and Type B taxes can be distinguished on the
following grounds: 1) the authorized use of the tax proceeds; 2) the oversight procedure
regarding project expenditures; and 3) the means for adopting and altering the tax by election.
These general differences are outlined below. Further distinctions are covered throughout this
chapter of this handbook.

Differences in the Authorized Use of the Tax Proceeds

The Type A tax is generally considered the more restrictive of the two taxes in terms of
authorized types of expenditures. The types of projects permitted under Type A include the more
traditional types of economic development initiatives that facilitate manufacturing and industrial
activity. For example, the Type A tax can be used to fund the provision of land, buildings,
equipment, facilities, expenditures, targeted infrastructure and improvements that are for the
creation or retention of primary jobs for projects such as manufacturing and industrial facilities,
research and development facilities, military facilities, including closed or realigned military
bases, recycling facilities, distribution centers, small warehouse facilities, primary job training
facilities for use by institutions of higher education, and regional or national corporate
headquarters facilities.® The Type A sales tax may also fund business-related airports, port-
related facilities, and certain airport-related facilities 25 miles from an international border,” as
well as eligible job training classes, certain career centers and certain infrastructural
improvements which promote or develop new or expanded business enterprises.®

The Type B tax also can be used to fund the provision of land, buildings, equipment, facilities,
expenditures, targeted infrastructure and improvements that are for the creation or retention of
primary jobs for projects such as manufacturing and industrial facilities, research and
development facilities, military facilities, including closed or realigned military bases,
transportation facilities, sewage or solid waste disposal facilities, recycling facilities, air or water
pollution control facilities, distribution centers, small warehouse facilities, primary job training
facilities for use by institutions of higher education, regional or national corporate headquarters
facilities,” eligible job training classes, certain career centers and certain infrastructural
improvements that promote or develop new or expanded business enterprises.’® However, unlike
the Type A tax, the Type B tax can additionally fund projects that are typically considered to be
community development initiatives. For example, authorized categories under Type B include,
among other items, land, buildings, equipment, facilities, expenditures, and improvements for
professional and amateur sports facilities, park facilities and events, entertainment and tourist
facilities, and affordable housing.™ Also, the Type B tax may be expended for the development

> But see id. 8§ 504.101, 505.101. Section 505.101 states that a Type B corporation “has the powers granted by
this chapter and by other chapters of this subtitle and is subject to the limitations of a corporation created
under another provision of this subtitle. To the extent of a conflict between this chapter and another provision
of this subtitle, this chapter prevails.” Section 504.101 contains similar language that applies to Type A
corporations.

6 Id. § 501.101.
! Id. § 504.103.
8 Id. §§ 501.102-.104, .162.
o Id. § 501.101.

10 Id. §§8 501.102-.104, .162.
1 Id. §§ 505.152-.153.
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I. The Sales Tax for Economic Development

of water supply facilities or water conservation programs. In order to undertake a water supply
facility or water conservation program, the facility or program has to be approved by a majority
of the qualified voters of the city voting in an election called and held for that purpose.'
Additionally, certain Type B development corporations are allowed to do projects that promote
new and expanded business development.™

Differences in the Oversight Structure and Procedures

Although both Type A and Type B monies are overseen by the development corporation's board
of directors and by the city council, they differ in the structure and type of oversight required for
each.

With regard to structure, the Type A board has at least five members with no statutory criteria for
their selection'®, while a Type B board consists of seven members with certain statutory
requirements.’® For instance, Type B board members have a residency requirement in the Act. A
city council may place certain individuals who are not city residents onto Type B boards in two
(2) very limited instances:* first, in a city of fewer than 20,000 in population, a Type B director
may either be a resident of the city, a resident of the county in which the major part of the area of
the city is located, or reside in a place that is within 10 miles of the city's boundaries and is in a
county bordering the county in which a major portion of the city is located.'” Second, a person
may serve on a Type B board if that person was a Type A director at the time that a Type A
corporation was dissolved, and the Type A corporation was replaced with a Type B
corporation.’® Also with respect to Type B structure, no more than four of the seven Type B
directors may also be city officers or employees.™

Regarding oversight procedures, both Type A and Type B boards pursuing projects are required
to obtain city council approval of the project. There is no requirement for additional public notice
or a public hearing on individual projects undertaken by the Type A corporation, but Type B
corporations are subject to certain additional procedural requirements: they must provide public
notice of the project and hold a public hearing prior to pursuing a project and the public has 60
days to petition for an election to be called on whether to pursue the project.

Differences in the Means for Adopting and Altering the Tax

Finally, there are differences in how Type A and Type B taxes may be created or altered by
election. A Type A tax is authorized by an election that has mandatory statutory wording for the

2 1d. 8§ 505.154, .304.

¥ 1d. 8§ 505.156-.158.

14 Id. § 504.051(a).

' d. § 505.051.

' 1d. § 505.052.

Yoo,

18 Id. § 505.052(d). (Since the directors of a Type A corporation are not required to be residents of the city, this
change in the law would allow a non-resident to serve as a Type B director in this limited circumstance.
However, in a city with a population greater than 20,000, the Type B board member must be a resident of the
city.)

1 Id. 8 505.052(c).
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I. The Sales Tax for Economic Development

ballot proposition. There is also authority for a Type A tax to be adopted in conjunction with a
sales tax for property tax relief under one combined proposition at the same election. Once
adopted, the Type A tax continues in existence until repealed by action of the voters. The Type A
tax can be increased, reduced, or repealed at subsequent elections within the statutory range
provided for the tax.

Conversely, the Type B tax has no required statutory wording for the ballot proposition. It can be
adopted by a general ballot proposal for the adoption of a Type B sales tax for economic
development. In most cases, however, cities place a long list of the authorized categories for
expenditure in the ballot wording that adopts the Type B tax. Before the 79" legislative session,
there was no authorization for a Type B tax to be combined onto one ballot proposition with a
sales tax for property tax relief. If the voters wanted both taxes, they had to approve the items as
separate ballot propositions. As of September 1, 2005, a Type B tax can be combined into one
ballgot proposition with a sales tax for property relief or any other special purpose municipal sales
tax.

Up until 2017, there was no authorization for a Type B tax rate to be increased or reduced at
subsequent elections. However, legislation passed in 2017 that authorizes a Type B tax to be
increased or reduced by election within the statutory range provided for the tax.?* For
corporations created on or after September 1, 1999, the Type B corporation may also be
dissolved by petition of the voters and an election on the issue.? In that case, the Type B tax
would continue until the prior debt obligations of the Type B corporation had been paid in full.

Type A and Type B Economic Development Sales Tax

Eligibility to Adopt a Type A Tax

A city is eligible to adopt the Type A tax, with voter approval, if the new combined local sales
tax rate would not exceed two percent and:*®

« the city is located in a county with a population of fewer than 500,000; or

« the city has a population of less than 50,000 and is located within two or more counties,
one of which is Bexar, Dallas, El Paso, Harris, Hidalgo, Tarrant, or Travis; or

o the city has a population of less than 50,000 and is within the San Antonio or Dallas
Rapid Transit Authority territorial limits but has not elected to become part of the transit
authority.*

It should be noted that participation in a rapid transit authority does not invalidate a city's ability
to adopt a Type A tax if adoption of the tax would not place the area within the city above its

2 Tex. Tax Code §321.409.

2 Tex. Loc. Gov’t Code § 505.2566
2 Id. § 505.351 - .352.

z Id. § 504.254.

2 Id. § 504.002.
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I. The Sales Tax for Economic Development

statutory cap for the local sales tax rate.?

If a city is eligible to adopt a Type A tax, the city council may propose any sales tax rate that is
an increment of one-eighth of one percent.?® The city may not adopt a sales tax rate that would
result in a combined rate of all local sales taxes that would exceed two percent.?’

Eligibility to Adopt a Type B Tax

A city may impose the Type B tax, with voter approval, if the new combined local sales tax rate
would not exceed 2 percent and if the city fits into one of the following categories:?®

« the city would be eligible to adopt a Type A sales tax (see earlier section on Eligibility to
Adopt a Type A Tax);

o the city is located in a county with a population of 500,000 or more and the current
combined sales tax rate does not exceed 8.25 percent at the time the Type B tax is
proposed; or

« the city has a population of 400,000 or more and is located in more than one county, and
the combined state and local sales tax rate does not exceed 8.25 percent.

An eligible Type B city includes a city “that is located in a county with a population of 500,000
or more,” and the Act also provides that an eligible city includes a city “located in a county with
a population of 500,000 or fewer.” Consequently, every Texas city appears to be eligible to adopt
a Type B sales tax provided the city’s combined local sales tax rate does not exceed two
percent.” Further, it should be noted that participation in a rapid transit authority does not
invalidate a city’s ability to adopt a Type B tax if adoption of the tax would not place the city
above its statutory cap for the local sales tax rate.*

If the city is eligible to adopt a Type B tax, the city council may propose any sales tax rate that is
an increment of one-eighth of one percent.! The city may not adopt a sales tax rate that would
result in a combined rate of all local sales taxes that would exceed two percent.

2 Id. § 504.259. See also Tex. Transp. Code § 452.6025. (Allowing a city located in a county in which a
chapter 452 regional transportation authority has territory to call an election to be added to the transit
authority provided a majority of the votes cast in the election favor the proposition. If the proposition is
approved, the Type A sales tax can be reduced “to the highest rate that will not impair the imposition of the
[regional transportation] authority’s sales and use tax.”)

2 Tex. Loc. Gov’t Code. § 504.252(b).

27 1d. 88§ 504.252(b), 504.254.

% Id. § 505.002.

% 1d. §8 504.002, 505.002.

% Id. § 505.257. See also Tex. Transp. Code § 452.6025. (Allowing a city located in a county in which a
chapter 452 regional transportation authority has territory to call an election to be added to the transit
authority provided a majority of the votes cast in the election favor the proposition. If the proposition is
approved, the Type B sales tax can be reduced “to the highest rate that will not impair the imposition of the
[regional transportation] authority’s sales and use tax.”)

1 Tex. Loc. Gov’t Code § 505.252(b).
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I. The Sales Tax for Economic Development

Economic Development Corporation Projects

The Development Corporation Act provides a wide variety of purposes for which Type A and
Type B tax proceeds may be expended. Some of these projects require the creation or retention
of primary jobs.*® Other statutory provisions require that the Type A and Type B corporations
meet the requisite revenue amounts, population, and other requirements specified by the Act
without having to create or retain primary jobs. A few projects do not require either the creation
or retention of primary jobs or that certain criteria be met. It is important to emphasize that any
activities of an economic development corporation must always be in furtherance, and
attributable to, a “project”.>

Type A and Type B Projects Which Must Create or Retain Primary Jobs

In 2003, the Texas Legislature amended the definition of “project” to require that certain projects
result in the “creation or retention of primary jobs”.* Accordingly, most Type A and Type B
projects must now create or retain primary jobs. Yet, not all projects contain this requirement.
“Primary job” is defined to mean a job that is “available at a company for which a majority of
the products or services of that company are ultimately exported to regional, statewide, national,
or international markets infusing new dollars into the local economy” and that meets any one of a
specific list of sector numbers of the North American Industry Classification System (NAICS).*®

The enumerated sector numbers are:

111 Crop Production

1112 \Animal Production

113 Forestry and Logging

111411 \Commerecial Fishing

115 'Support Activities for Agriculture and Forestry
211 t0 213 'Mining

221 Utilities

1311 to 339 'Manufacturing

42 'Wholesale Trade

148 and 49 Transportation and Warehousing

%2 |d., Tex. Tax Code. § 321.101(f), Tex. Loc. Gov’t Code § 505.256 (Making Chapter 321 of the Tax Code

applicable to a Type B tax).

The definition of “project” was significantly amended in the 78" Legislative Session. Changes made applied

only to projects that were undertaken or approved after June 20, 2003. Any projects undertaken or approved

before June 20, 2003 are governed by the law that was in effect on the date the project was undertaken or

approved.

Tex. Att’y Gen. Op. No. JC-0118 (1999) (Ruling under the former statute, Sales and use taxes levied under

Section 4B of the Development Corporation Act of 1979, Tex. Rev. Civ. Stat. Ann. art. 5190.6 (Vernon 1987

& Supp. 1999), may only be used for project costs; they may not be used for "promotional” costs unrelated to

projects).

% Tex. Loc. Gov’t Code. 88 501.101, 505.155. (Section 505.151 incorporates Type A projects under Chapter
501 as authorized projects for Type B corporations.)

% 1d. §501.002(12).

33

34
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I. The Sales Tax for Economic Development

51 (excluding 512131 |Information (excluding movie theaters and drive-in theaters)
and 512132)

523-525

Securities, Commodity Contracts, and Other Financial Investments and Related
Activities; Insurance Carriers and Related Activities; Funds, Trusts, and Other
Financial Vehicles

5413, 5415, 5416, Scientific Research and Development Services
5417, and 5419

|551 \Management of Companies and Enterprises

56142 Telephone Call Centers

922140 Correctional Institutions;

928110 National Security and for corresponding index entries for Armed Forces, Army,

Navy, Air Force, Marine Corps, and Military Bases.

For more information on the North American Industry Classification System, please visit:
http://www.census.gov/eos/wwwi/naics/.

Section 501.101 of the Act specifically allows funding for the land, buildings, equipment,
facilities, expenditures, targeted infrastructure, and improvements that are for the creation or
retention of primary jobs that are found by the board of directors of the Type A and Type B
corporation to be required or suitable for the development, retention, or expansion of the
following eight types of projects:

Manufacturing and industrial facilities. A primary purpose of the economic
development sales tax is to promote the expansion and development of manufacturing
and industrial facilities which create or retain primary jobs.

Research and development facilities. Economic development corporations can help
provide research and development facilities which create or retain primary jobs.

Military facilities. Economic development corporations can help promote or support an
active military base, attract new military missions to a military base in active use; or
redevelop a military base that has been closed or realigned.

Recycling facilities. With the recent federal and state statutory encouragement of
recycling enterprises, a growing number of businesses are emerging to meet these needs,
and cities will be competing to attract these businesses. Recycling facilities which create
or retain primary jobs are permissible projects.

Distribution centers. In cities with access to major airports or ports, and in areas that
have passed the Freeport exemption, the environment is often favorable for the location
of distribution centers. Funding distribution centers which create or retain primary jobs is
allowable under the Act.

2020 Economic Development Handbook * Texas Municipal League
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Small warehouse facilities. Again, in cities with access to major airports or ports, and in
areas that have passed the Freeport exemption, the environment is often favorable for the
location of warehouse facilities capable of serving as decentralized storage and
distribution centers. Small warehouse facilities projects which create or retain primary
jobs are permissible projects.

Primary job training facilities for use by institutions of higher education. The
Development Corporation Act allows the funding for “primary job training facilities for
use by institutions of higher education”. The term “institution of higher education” is
defined under Section 61.003 of the Texas Education Code to include any public
technical institute, public junior college, public senior college or university, medical or
dental unit, or other agency of higher education as defined under Section 61.003.

Regional or national corporate headquarters facilities. “Corporate headquarters
facilities” is defined to mean “buildings proposed for construction or occupancy as the
principal office for a business enterprise's administrative and management services.””’
Accordingly, Type A and Type B corporations may fund corporate headquarter facilities,
provided the facilities create or retain primary jobs.

Additionally, only Type B corporations may provide land, buildings, equipment, facilities and
improvements found by the board of directors to promote or develop new or expanded business
enterprises that create or retain primary jobs, including a project to provide:

Transportation facilities (including but not limited to airports, hangars, airport
maintenance and repair facilities, air cargo facilities, related infrastructure located on or
adjacent to an airport facility, ports, mass commuting facilities and parking facilities),

Sewage or solid waste disposal facilities,*
Air or water pollution control facilities,*

Facilities for furnishing water to the public,*

Public safety facilities,*?
Streets and roads,

Drainage and related improvements,

37
38

39

40

41

42

Id. § 501.002(4).

Id. § 501.101(2)(D). See also id. 8 504.103 (Section 504.103 limits Type A corporation from doing certain
projects.)

Id. § 501.101(2)(E). See also id. § 504.103 (Section 504.103 limits Type A corporation from doing certain
projects.)

Id. § 501.101(2)(G). See also id. § 504.103 (Section 504.103 limits Type A corporation from doing certain
projects.)

Id. § 501.101(2)(H). See also id. § 504.103 (Section 504.103 limits Type A corporation from doing certain
projects.)

Id. 8 505.155.
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Demolition of existing structures,
General municipally owned improvements,

Any improvements or facilities that are related to any of those projects and any other
projects that the board in its discretion determines promoted or develops new or
expanded business enterprises that create or retain primary jobs.

Type A and Type B Projects Which Are Not Required to Create Primary Jobs

The following categories are authorized Type A and Type B projects that are not conditioned
upon the creation or retention of primary jobs.

Job training classes. Certain job training required or suitable for the promotion or
development and expansion of business enterprises can be a permissible project. Type A
and Type B corporations may spend tax revenue for job training classes offered through a
business enterprise only if the business enterprise agrees in writing to certain conditions.
The business enterprise must agree to create new jobs that pay wages that are at least
equal to the prevailing wage for the applicable occupation in the local labor market area,
or agree to increase its payroll to pay wages that are at least equal to the prevailing wage
for the applicable occupation in the local labor market area.*?

Job-Related Skills Training for Certain Cities. Type A and Type B corporations
located in a city with a population of 10,000 or more, and that are located in a county that
borders the Gulf of Mexico or the Gulf Intracoastal Waterway or the United Mexican
States and in which four cities with a population of 70,000 or more are located, and has
or is included in a metropolitan statistical area of this state that has an unemployment rate
that averaged at least two percent (2%) above the state average for the most recent two
(2) consecutive years, may spend Type A or Type B sales tax revenue for job training
that consists of providing job-related life skills sufficient to enable an unemployed
individual to obtain employment; and providing job training skills sufficient to enable an
unemployed individual to obtain employment.**

Certain infrastructural improvements which promote or develop new or expanded
business enterprises. “Project” also includes expenditures found by the board of
directors to be required or suitable for infrastructure necessary to promote or develop new
or expanded business enterprises. However, the infrastructure improvements are limited
to streets and roads, rail spurs, water and sewer utilities, electric utilities, gas utilities,
drainage, site improvement, and related improvements, telecommunications and Internet
improvements, and beach remediation along the Gulf of Mexico.*® Accordingly, Type A
and Type B corporations may assist with limited infrastructural improvements that the
board finds will promote or develop new or expanded business development.

43
44
45

Id. § 501.162. See id. § 501.102.
1d.8§ 501.163.
Id. § 501.103.
2020 Economic Development Handbook * Texas Municipal League
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Career Centers. Certain career centers can be provided land, buildings, equipment,
facilities, improvements and expenditures found by the board of directors to be required
or suitable for use if the area to be benefited by the career center is not located in the
taxing jurisdiction of a junior college district.*®

Commuter Rail, Light Rail or Motor Buses. A Type A and Type B corporation, as
authorized by the corporation’s board of directors, may spend tax revenue received under
the Act for the development, improvement, expansion or maintenance of facilities
relating to the operation of commuter rail, light rail, or motor buses.*’

In addition, there are three categories that are not required to create or retain primary jobs, but
for which there are revenue amount, population and other requirements specified in the Act:

Airport Facilities. Type A and Type B corporations located wholly or partly within
twenty-five miles of an international border, in a city with population of less than 50,000
or an average rate of unemployment that is greater than the state average rate of
unemployment during the preceding twelve month period, may assist with land,
buildings, facilities, infrastructure and improvements required or suitable for the
development or promotion of new or expanded business enterprises through
transportation facilities including airports, hangars, railports, rail switching facilities,
maintenance and repair facilities, cargo facilities, marine ports, inland ports, mass
commuting facilities, parking facilities, and related infrastructure located on or adjacent
to an airport or railport facility.*®

Infrastructure for Airports, Ports, and Sewer or Solid Waste Disposal Facilities.
Type A and Type B corporations located in a city wholly or partly in a county that is
bordered by the Rio Grande with a county population of at least 500,000, and having
wholly or partly within its boundaries at least four cities that each have a population of at
least 25,000, may provide certain assistance with infrastructure necessary to promote or
develop new or expanded business enterprises, including airports and port facilities,
provided Type A or Type B sales tax revenues do not support the project.* This
provision also allows for providing assistance for sewer facilities and solid waste
facilities. However, only Type B corporations can provide assistance to these facilities
because Type A corporations are not allowed to do those types of projects.*

Hurricane Ike Disaster Relief. Type A and Type B corporations located wholly or
partly within the Hurricane lke disaster area may provide assistance towards Hurricane
Ike disaster area bonds. Type A and Type B corporations authorized to participate in
Hurricane Ike disaster area bond projects must be located wholly or partly in one of
thirty-four Texas counties. (See footnote, below.) For these eligible corporations, the

46
47
48
49
50

Id. § 501.105.
Id. § 502.052
Id. 8§ 501.106, 504.103(c).
Id. § 501.107.
Id. § 504.103.
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term “project” is defined to mean the undertaking of costs which are eligible to be paid
from the proceeds of qualified Hurricane Ike disaster bonds. The term “project” does not
include qualified residential rental projects, or projects the costs of which are payable
from qualified mortgage bonds.**

Type A Only Projects Which Are Not Required to Create Primary Jobs

Section 504.103 of the Local Government Code specifically allows economic development
corporations to undertake two categories of projects without the requirement of creating or
retaining primary jobs. The primary purpose of these projects is to provide:

Business airports (general aviation business service airports that are an integral part of
an industrial park); and

Port-related facilities (port-related facilities to support waterborne commerce).

Type B Only Projects Which Are Not Required to Create Primary Jobs

Sections 505.152 through 505.154 of the Act specifically permit expenditures of Type B tax
proceeds for land, buildings, equipment, expenditures and improvements suitable for the
following types of projects:

Professional and amateur sports and athletic facilities. Professional and amateur
sports and athletics facilities, including stadiums and ballparks, are permissible Type B
projects.>

Entertainment, tourist and convention facilities. Entertainment, tourist, and
convention facilities, including auditoriums, amphitheaters, concert halls, museums and
exhibition facilities are permissible Type B projects.

Public parks and related open space improvements. Public parks, park facilities and
events, and open space improvements are permissible Type B projects.>

Affordable housing. Projects required or suitable for the development and expansion of
“affordable housing” as defined by federal law (42 United States Code Section 12745)
are permissible Type B projects.™

Water supply facilities. Any water supply facilities, including dams, transmission lines,
well field developments, and other water supply alternatives can be permissible Type B

o Id. § 501.452. The 34 counties that are subject to this section are: Angelina, Austin, Brazoria, Chambers,

Cherokee, Fort Bend, Galveston, Gregg, Grimes, Hardin, Harris, Harrison, Houston, Jasper, Jefferson,
Liberty, Madison, Matagorda, Montgomery, Nacogdoches, Newton, Orange, Polk, Rusk, Sabine, San
Augustine, San Jacinto, Shelby, Smith, Trinity, Tyler, Walker, Waller, and Washington.

2 Id. § 505.152.

53
Id.

.

®  1d.§505.153.
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projects.”® Nonetheless, to undertake a water supply facility project, a majority of the
qualified voters of the city voting in an election called and held for that purpose must
approve the water supply project.”” The ballot proposition for the election shall be printed
to provide for voting for or against the proposition:>®

The use of sales and use tax proceeds for infrastructure relating to
(insert description of water supply facility).

Water conservation programs. Water conservation programs, including incentives to
install water-saving plumbing fixtures, educational programs, brush control programs,
and programs to replace malfunctioning or leaking water lines and other water facilities
can be permissible Type B projects.®® As with water supply facilities, to undertake a
water conservation program a majority of the qualified voters of the city voting in an
election called and held for that purpose must approve the water conservation program.®
The ballot proposition for the election shall be printed to provide for voting for or against
the proposition:™

The use of sales and use tax proceeds for infrastructure relating to
(insert description of water conservation program).

Airport Facilities. Type B corporations may undertake a project which is required or
suitable for the development or expansion of airport facilities, including hangars, airport
maintenance and repair facilities, air cargo facilities, and related infrastructure located on
or adjacent to an airport facility, if the project is undertaken by a corporation created by
an eligible city: (i) that enters into a development agreement with an entity in which the
entity acquires a leasehold or other possessory interest from the corporation and is
authorized to sublease the entity’s interest for other projects authorized by this
subdivision; and (ii) the governing body of which has authorized the development
agreement by adopting a resolution at a meeting called as authorized by law.®

Additionally, certain Type B corporations have been given more latitude in deciding what types
of projects that they can do without the requirement of creating or retaining primary jobs but they
must meet the requisite conditions.

Revenue Requirement. Type B corporations in cities that have not generated more than
$50,000 in sales and use tax revenues in the preceding two (2) fiscal years may provide
land, buildings, equipment, facilities, and improvements found by the board of directors
to be required or suitable for the development, retention, or expansion of business

56
57
58
59
60
61
62

Id
Id

. §505.154.
. §505.304.

Id.

Id
Id

. §505.154.
. §505.304.

Id.

Id

. §505.1561.
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enterprises, provided the city council authorizes the project by adopting a resolution
following two (2) separate readings conducted at least one (1) week apart.®

Population Requirement. A Type B corporation in a city with a population of 20,000 or
less may provide land, building, equipment, facilities, expenditures, targeted
infrastructure, and improvements found by the board of directors to promote new or
expanded business development provided that, for projects which require an expenditure
of more than $10,000, the city council adopts a resolution authorizing the project after
giving the resolution at least two (2) separate readings.®*

Landlocked Communities. For Type B corporations located wholly or partly in a county
with a population of two million or more that has within its city limits and extraterritorial
jurisdiction fewer than 100 acres that can be used for the development of manufacturing
or industrial facilities in accordance with the zoning laws or land use restrictions of the
city, the term “project” also includes expenditures found by the board of directors to be
required for the promotion of new or expanded business enterprises within the landlocked
community.®

Undertaking Projects Located Outside of the City

Section 501.159(a) of the Local Government Code provides that an economic development
corporation may undertake projects outside of the city limits with permission of the governing
body that has jurisdiction over the property. If the project is located completely within the
jurisdiction of another municipality, the corporation would need approval of the city council for
that municipality.

Uses of Type A and Type B Taxes
Use of a Type A Tax for Infrastructural Improvements

Type A tax proceeds are not intended to fund the general infrastructural needs of a city.®® For
example, Section 504.103 of the Act states that Type A tax proceeds cannot be used to undertake
a project the primary purpose of which is to provide transportation facilities, solid waste disposal
facilities, sewage facilities, facilities for furnishing water to the general public or air or water
pollution control facilities. Section 504.103 further states that Type A tax proceeds may be used
for these types of facilities only if the expenditure would “benefit property acquired for a project
having another primary purpose.”

% Id. § 505.156.

*  1d. §505.158.

% Id. §505.157.

66 See Tex. Att’y Gen. LO-95-072 (1995) (V.T.C.S. article 5190.6, Section 4B authorizes the board of directors
of a development corporation organized under V.T.C.S. article 5190.6 to determine whether the construction
of sanitary sewer lines in an existing residential subdivision would promote or develop new or expanded
business enterprises. Although it seems unlikely that the construction of sewer facilities in a residential
subdivision would promote or develop new or expanded business enterprises, this office cannot exclude the
possibility as a matter of law. The board’s determination would be reviewed under an abuse of discretion
standard.)
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In 2003, the Texas Legislature amended the Act to allow Type A corporations to expend sales
tax proceeds for specific infrastructural improvements necessary to promote or develop new or
expanded business enterprises.®” This provision authorizes and limits expenditures for streets and
roads, rail spurs, water and sewer utilities, electric utilities, gas utilities, drainage, site
improvements and related improvements, telecommunications and Internet improvements, and
beach remediation along the Gulf of Mexico.®®

Use of Type A Tax for Type B Projects

In 1997, the Texas Legislature amended the Development Corporation Act to allow the voters of
an area to approve at an election the use of Type A economic development sales tax funds for a
project authorized under Type B.%® This alternative was authorized to allow cities with a Type A
tax to propose Type B projects to the voters without having to repeal or reduce the Type A tax
and adopt a Type B tax.

As noted, any use of Type A funds for a Type B project must be approved by the city’s voters at
an election held on the issue and a public hearing must be conducted before the city holds the
election. If the city already has a Type A tax, it only needs to have the voters approve at the
election the use of Type A tax proceeds for a particular Type B project or a category of Type B
projects. The city would need to list each project or category of projects on a separate ballot
proposition for the voters’ approval. Unfortunately, state law does not define what constitutes a
separate category of projects. A city should consult with its local legal counsel before it drafts its
ballot wording for such an election.

If the city chooses to propose the use of Type A funds for Type B purposes, it must hold a public
hearing prior to the election.” At the public hearing, the city’s residents must be informed of the
estimated cost and impact of the proposed project or category of projects. The city must publish
notice of the hearing in a newspaper of general circulation in the city at least 30 days before the
date set for the hearing. The notice must include the time, date, place and subject of the hearing
and must be published on a weekly basis until the date of the hearing.

In an election to approve the use of Type A funds for a Type B purpose, the law requires that a
specific Type B project or category of projects be clearly described on the ballot.”* The ballot
proposition must be clear enough for the voters to discern the limits of the specific project or
category of projects to be authorized. State law does not indicate what type of limits must be
identified. At a minimum, the proposition should clearly identify what types of project are
anticipated. Additionally, if Type A funds are to be used to pay maintenance and operating costs
(and not just initial construction cost, etc.) of a Type B project, then the ballot proposition must
state that fact.

67 Tex. Loc. Gov’t Code § 501.103.
68
Id.
69 Id. § 504.152.
I Id. § 504.153.
T 1d. § 504.152(b).
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A city may ask the voters to consider the use of Type A funds for a Type B purpose at the same
election in which the voters are considering the creation of the Type A tax itself.”? The city
would use one ballot proposition for the adoption of the Type A tax and a separate ballot
proposition to approve the use of Type A funds for a Type B purpose. A city may also have the
voters consider authorizing the use of Type A funds for several different Type B projects or
categories of projects at the same election. As noted earlier, each project or category of projects
would need to be placed on a separate ballot proposition for the voters’ approval. There does not
seem to be any authorization for a city to have the voters consider the use of Type A funds for
several different Type B projects or categories of projects within one ballot proposition, unless
the city proposes a combined ballot proposition to repeal or reduce the Type A tax and in the
same proposition adopt a Type B tax. If an election on a Type B project or category of projects
fails to win voter approval, the city must wait at least one year before holding another election on
that particular project or category.”

Additionally, even when undertaking a properly authorized Type B project, a Type A
corporation is governed by all the normal rules applicable to Type A corporations.’* For instance,
if the ballot proposition originally authorizing the Type A tax contained an expiration date for
the tax, voter authorization of the use of Type A funds for a Type B purpose would not eliminate
the expiration date of the tax.

During the 82" Legislative Session, the Legislature passed a bill that would allow Type A
corporations to do Type B projects if:

e  The city that created the Type A corporation also has a Type B corporation; and
e The population of the city is 7,500 or less.”

The city will have to pass an ordinance allowing the Type A corporation to do Type B projects.
These Type A corporations would not have to have an election to do Type B projects. Also, by

ordinance, the city may revoke the Type A corporation’s ability to do Type B projects under this
bill.

Use of Type A Tax and Type B Tax for “Sports Venue” Facilities

Type A and Type B funds may be used to fund “sport venue” projects.”® Special statutory
provisions apply to “sports venue” projects. A project qualifies as a “sports venue” if it is an
arena, coliseum, stadium, or other type of area or facility that meets both of the following
criteria:”’

" 1d. § 504.152(c).

" 1d. §504.154.

™ 1d. §504.156.

®1d. §504.171.

®1d. §8 504.152-.156, 505.201-.206.

" Id. §§ 504.151(2), 505.201(2). (Note that the definition of “sports venue” in Section 505.201 of the Local
Government Code differs from that contained in 504.151 of this Act. Type B corporations have an additional
limitation within its definition of “sports venue”. Type B corporations cannot fund arena, coliseum, stadium,
or other type of area or facility that is or will be owned and operated by a state-supported institution of higher
education.)
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e The primary use or primary planned use is for one or more professional or amateur
sports or athletics events; and

e A fee for admission to the sports or athletics events is charged or is planned to be
charged, except that a fee need not be charged for occasional civic, charitable or
promotional events.

Texas law specifies that any funds authorized by the voters to be spent on a “sports venue and
related infrastructure” may be spent on any on-site or off-site improvements that relate to a
sports venue and that enhance the use, value, or appeal of the sports venue, including areas
adjacent to it. Eligible expenditures would include any costs that are reasonably necessary to
construct, improve, renovate, or expand the sports venue. The law specifically lists the following
uses as examples of permissible “related infrastructure™: stores, restaurants, concessions, on-Site
hotels, parking facilities, area transportation facilities, roads, water or sewer facilities, parks, and
environmental remediation.”® However, each of these facilities must relate to and enhance the
sports venue.

In order for a Type A or Type B corporation to do a “sports venue” project, both the Type A and
Type B corporations must follow certain procedures. A city may submit to its voters a ballot
proposition that would authorize the use of Type A or Type B funds for a specific “sports venue”
project or category of projects, including any infrastructure related to that project or category.”
Such a ballot proposition could contain language enabling the Type A or Type B corporation to
use any Type A or Type B funds already collected to support the “sports venue” project. Before
an election to authorize the use of the Type A or Type B tax for a sports venue, a public hearing
must be conducted.®® At that hearing, the city’s residents must be informed of the cost and
impact of the proposed project or category of projects. The city is required to publish notice of
the hearing in a newspaper of general circulation in the city at least 30 days before the date set
for the hearing. The notice must include the time, date, place, and subject of the hearing and
must be published on a weekly basis until the date of the hearing. Accordingly, the city will need
to schedule its public hearing early enough so that it can provide at least 30 days notice of the
hearing.

In an election to approve the use of Type A or Type B funds for a “sports venue” project, the law
requires that a specific “sports venue” project or category of projects be clearly described on the
ballot. 8 The description must be clear enough for the voters to discern the limits of the specific
project or category of projects to be authorized. State law does not indicate what constitutes a
clear description or how to indicate the limits of the specific project. At a minimum, the ballot
proposition should clearly indicate the types of projects anticipated. Additionally, if Type A or
Type B funds are to be used to pay the maintenance and operating costs (and not just initial

" Id. §§ 504.151(1), 505.201(1).
" |d. §§ 504.152(a), 505.202(a).
8 |d. 8§ 504.153, 505.203.

8 1d. 88 504.152(b), 505.202(b).
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construction cost, etc.) of a “sports venue” project, then the ballot proposition must state that
fact.®

A city may have the voters consider the use of Type A or Type B funds for a “sports venue”
project at the same election in which the voters are considering the creation of the Type A or
Type B tax itself.2* A city that pursues such a combined proposition should consult with its local
legal counsel and the comptroller’s office on this issue. State law requires that any “sports
venue” election be held on a uniform election date. If a “sports venue” project or category of
projects fails to win voter approval, the city must wait at least one year before holding another
election on that particular project or category.®

Use of Type A and Type B Tax Proceeds for Training Seminars

Certain Type A and Type B economic development corporation officers and city officials are
required to complete a training seminar.® The officials must complete a seminar once every 24
months.® At least one person from each of the following is required to attend a seminar each 24-
month period:

« the city attorney, the city administrator or city clerk; and

« the executive director or other person who is responsible for the daily administration
of the corporation.®’

The corporation is authorized to use Type A or Type B proceeds to pay for the costs of attending
a seminar.2® The certificates of completion are issued by the person, entity, or organization
providing the training seminars on a form approved by the comptroller’s office.*® The
comptroller’s office may impose an administrative penalty in an amount not to exceed $1,000 for
failure to attend the seminar.*

Specific Procedural Requirements Before a Type B Corporation Can Expend
Type B Tax Proceeds

Public Notice Requirement and the 60-Day Right to Petition

A Type B corporation must publish notice of the Type B projects it plans to undertake. This is
because the public has a right to submit a petition objecting to a particular Type B project.”* The
petition must be submitted within 60 days of the first published notice of a specific project or
type of project and must be signed by more than 10 percent of the registered voters of the city.

& d.

8 1d. 8§ 504.152(c), 505.202(c).
% 1d. 88 504.154, 505.204.

% 1d.§502.101.

% 1d. §502.101(a).

8 1d. § 502.101(a)(1)-(2).

8 1d. §502.101(d).

% 1d. §502.103(a).

% 1d. §502.103(b).

* 1d. 88505.160, .303.
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If a petition is pursued by the public, the petition can ask that the city hold an election on the
issue before that specific project or type of project is undertaken. If the petition is submitted in a
timely manner and an election is required, the corporation may not undertake the project until the
voters approve the project at an election on the issue. If the voters disapprove the project at the
election, the Type B tax proceeds may not be used for that purpose. It is important to note that a
petition cannot force an election on a project if the voters have previously approved the specific
project or that general category of projects at an earlier election called under the Act.

Public Hearing Requirement for Expending Type B Tax Proceeds

A Type B corporation is required to hold at least one public hearing on any proposed project,
including a proposal to expend funds on maintenance and operating expenses of a project.”
However, a corporation created by an eligible city with a population of less than 20,000 is not
required to hold a public hearing if the proposed project is defined by Sections 501.101 through
501.107 of the Act.®® If a public hearing is required, the hearing must be held before the
corporation expends any Type B funds on the project. There is nothing in the Act that prohibits
the Type B corporation from holding one public hearing to consider a group of Type B projects.
After the projects have been considered at a public hearing and 60 days have passed since the
first public notice of the nature of the projects, the development corporation is free to make
expenditures related to the projects pursuant to the adopted budget, subject to other applicable
requirements.

Specific Costs of a Type A and Type B Project That May be Funded

Cities need to know what types of specific expenditures are contemplated within each category
available for expenditure of Type A and Type B tax proceeds. For assistance in understanding
what is permitted under the Act, cities should review the definition of the term “cost” under
Section 501.152 of the Act. Section 501.152 defines what costs may be applied to a Type A or
Type B. It states, in pertinent part, that costs for a project may include:

Land and facility improvements: the cost of acquisition, construction, improvement
and expansion of land and buildings.

Machinery and supplies: the cost of machinery, equipment, inventory, raw materials
and supplies.

Financial transaction costs: the cost of financing charges, interest prior to and during
construction, and necessary reserve funds.

Planning costs: the cost of research and development, legal services, development of
plans and specifications, surveys, and cost estimates; and other expenses necessary or
incident to determining the feasibility and practicability of undertaking the project.

% Id. § 505.159(a).
% Id. § 505.159(b).
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Brownfield Clean-up costs: Should the Texas Governor’s office or the Texas
Commission on Environmental Quality encourage or request that a Type A or Type B
corporation use sales tax proceeds to clean up contaminated property, the corporation
may not undertake the project until the use is approved by a majority of the qualified
voters of the city voting in an election called and held for that purpose. The ballot
proposition is as follows:*

“The use of sales and use tax proceeds for the cleanup of
contaminated property.”

Administrative Expenses of a Type A and Type B Project

Section 501.152 of the Act also states that the cost of a project may include the administrative
expenses and other expenses that are incident to placing a project into operation. The law states
that these expenses could include “the administrative expenses for the acquisition, construction,
improvement, and financing of any project.” Additionally, Type A and Type B corporations are
permitted to contract with other private corporations to carry out industrial development
programs.®® Also, should a Type A or Type B corporation contract with a broker, agent or other
third party for business recruitment, a written contract approved by the board of directors is
required for any payment of a commission, fee, or other thing of value to the third party.®
Failure to enter into a written contract could result in a civil penalty not to exceed $10,000.

Maintenance and Operating Expenses of a Type A and Type B Project

It should be noted that there is a difference between “administrative expenses that are necessary
to put a project into operation” and the “maintenance and operating expenses” of an ongoing
project. Type A and Type B corporations have statutory authority to spend Type A and Type B
funds on maintenance and operation expenses for a Type A or Type B project.®” However, the
voters are allowed to petition for an election on the issue of whether to prohibit the Type A or
Type B corporation from expending Type A or Type B funds for the maintenance and operation
costs of a particular project. Such a petition must be signed by 10 percent of the registered voters
of the city. The petition must be presented within 60 days after the city first publishes notice that
the tax proceeds are going to be used for maintenance and operations of a specific project.
However, an election is not required if the voters has previously approved the use of Type A or
Type B proceeds for this purpose at an earlier election under the Act.

Promotional Expenses and Prior Debts

The Act limits Type A and Type B corporations to spending no more than 10 percent of the
corporate revenues (Type A and Type B tax proceeds) for promotional purposes.” The Act does

% 1d. §8 504.304, 505.305.

% 1d. §§ 504.102, 505.102.

% 1d. §502.051.

¥ 1d. §§ 504.302, 505.303.

% |d. 8§ 504.105, 505.103. See Tex. Att’y Gen. LO-94-037 (Ruling under the former statute, this opinion
concluded the Development Corporation of Abilene, which operated under Section 4A of the Development
Corporation Act, could spend proceeds of the sales and use tax imposed under Section 4A for “promotional
purposes,” subject to the proviso of subsection (b)(1) that no more than 10 percent of corporation revenue
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not define the term “promotional purposes.” However, the Texas Attorney General has
concluded that a promotional expenditure “must advertise or publicize the city for the purpose of
developing new and expanded business enterprises.”®® Further, a corporation is limited to
spending not more than 10 percent of its current annual revenues for promotional purposes in
any given year. Nonetheless, unexpended revenues specifically set aside for promotional
purposes in past years may be expended along with 10 percent of current revenues without
violating the cap.'® Additionally, city council may disapprove a promotional expenditure.'®* If
there is some question as to whether a particular expenditure should be considered a promotional
expense, the development corporation should consult with its local legal counsel.

A Type A corporation is prohibited from assuming a debt or paying the principal or interest on a
debt if the debt existed before the date when the city created the development corporation,'%?
This limitation does not prevent a development corporation from undertaking or making future
expenditures toward a project that is already in operation. It means that the corporation could not
reimburse that project for its prior debts. However, the legislature has not addressed whether a
Type B corporation is prohibited from paying principal or interest on a debt if the debt existed
before the city created the Type B corporation.

Issuance of Bonds for a Type A or Type B Project

A Type A and Type B corporations may issue bonds, notes and other contractual obligations to
fund its projects.”®® The sales tax proceeds received by the corporation may be used to pay the
principal and interest on the bonds and any other costs related to the bonds.*** For example, the
Texas Attorney General concluded in Letter Opinion 92-86 that a Section 4A (now Type A)
development corporation may finance bonds for the start-up costs of a technical college if the
funds are used solely for vocational training purposes. Any bond or debt instrument of the
corporation remains an obligation of the corporation and is not an obligation of the city, nor is it
backed by the city ad valorem tax rate.’®® The city and the development corporation staff will
want to visit with local bond counsel prior to the imposition of any debt obligation or debt
instrument. All such bonds would need to receive approval by the Public Finance Division of the
Office of the Attorney General %

could be spent for such purposes, and so long as the expenditures were otherwise consistent with the
provisions of the act and state law generally).

% Tex. Att’y Gen. Op. No. GA-0086 (2003) at 2.

10 d. at 6.

8 1d. at 3-5.

102 Tex. Loc. Gov’t Code § 504.104. But see Tex. Att’y Gen. Op. No. DM-299 (1994). (Ruling under the former
statute, this opinion indicates that Tex. Rev. Civ. Stat. art. 5190.6, § 4A(q) is not retroactive. A 4A
corporation can, therefore, continue to make payments on any obligation that the corporation entered into
before the enactment date of 4A(q) (in 1993). This would be true even if the obligation entered into before the
enactment of 4A(q) was one that existed before the creation of the 4A corporation.)

% Tex. Loc. Gov’t Code 8§ 501.155, .201, .214.

1% 1d. 88 504.303, 505.104.

9 1d. §501.207.

106 1d. § 501.201 (States that a development corporation may issue bonds obtaining the consent of any state
department, division or agency, “other than the attorney general under chapter 1202, Government Code.”)
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Creating a Type A or Type B Economic Development Corporation

Creation of a Type A or Type B economic development corporation may be initiated either by
the city'® or by a group of citizens.'® For citizens to initiate the creation of an economic
development corporation, a group of three or more individuals who are qualified voters of the
city must file a written application with the city requesting approval of an economic development
corporation. The city may not charge a fee for consideration of the application. If the city
determines that the corporation should be created, the city must approve the corporation’s
certificate of formation (formerly known as articles of incorporation)'® by ordinance or
resolution. The ordinance or resolution must indicate what purposes the corporation can further
on the city’s behalf. The purposes shall be limited to the promotion and development of
industrial and manufacturing enterprises to encourage employment and the public welfare. The
Type A economic development certificate of formation must state that the corporation is to be
governed by Chapter 504 of the Local Government Code.™® The Type B economic development
certificate of formation must state that the corporation is to be governed by Chapter 505 of the
Local Government Code. ™™

The certificate of formation for all development corporations must contain the items required
under Section 501.056 of the Act and must be approved by the municipality’s governing body.112
The city may amend the certificate of formation at its sole discretion at any time.***

The certificate of formation must be filed in triplicate with the secretary of state’s office pursuant
to Section 501.057 of the Act. Upon the issuance of the certificate of incorporation, the corporate
existence begins. After the issuance of the certificate evidencing the filing of the certificate of
formation, the board of directors must hold an organizational meeting to adopt the bylaws of the
corporation and to elect officers."* The initial bylaws must also be approved by resolution of the
governing body of the city.™> The first meeting of the board of directors of the corporation
should be held pursuant to the requirements under Section 501.063 of the Act.

A city can create an economic development corporation without having an election to create a
sales tax. However if the city wants the economic development corporation to receive sales tax
funds, then there has to be an election to adopt a Type A or Type B economic development sales
tax.

Initiating an Election to Adopt a Type A or Type B Sales Tax

An election to adopt a Type A or Type B economic development sales tax may be initiated either
by:

17 1d. § 504.003(a).
108 |d. § 501.051.

109 1d. § 501.011.

10 1d. § 504.004.

1 1d. § 505.004.

12 1d. §501.051(b)(2).
13 1d. § 501.302.

14 1d. § 501.063.

15 1d. § 501.064.
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cit;ilgouncil approval of an ordinance calling for an election on the imposition of the
tax ; or

a petition signed by a number of qualified voters that equals at least 20 percent of the
voters who voted in the most recent regular city election. If the city council receives such
a peltli7tion, it is required to pass an ordinance to call an election on the imposition of the
tax.

Most cities pass the ordinance calling for a Type A or Type B sales tax election on their own
motion and do not wait for the election to be initiated by a petition of the voters. If a city orders
an election on the sales tax for economic development, it must follow all applicable requirements
for elections contained in the Election Code, the Municipal Sales and Use Tax Act (Chapter 321
of the Tax Code), and other Texas statutes relating to elections.™® Notably, the following
requirements must be met:

Potential Election Dates. The election must be held on a uniform election date as
provided by Chapter 41 of the Election Code. There are uniform election dates in May
and November. The current uniform election dates are:

« the first Saturday in May in an odd-numbered year;

o the first Saturday in May in an even-number year, for an election held by a
political subdivision other than a county; or

« the first Tuesday after the first Monday in November.**°

Time Frame for Ordering the Election. The city should order the election at least 78
days prior to the date of the election.*® The Tax Code requires only that the city order the
election at least 30 days before the date of the election.’** Nonetheless, it is advisable to
provide at least 78 days’ notice, since this is the requirement applicable to most other
special elections in Texas and it allows time to comply with other Election Code
requirements, such as early voting. In addition, the Election Code provision governing
time frames for ordering an election “supersedes a law outside this code to the extent of
any conflict.”*??

116

117

118

119
120
121
122

Id. 88 504.255, 505.256 (Stating that chapter 321 of the Texas Tax Code governs the imposition of a Type A
or Type B tax), and Tex. Tax Code § 321.401(a) (An election may be called by the adoption of a city
ordinance by city council.).

See Tex. Loc. Gov’'t Code 88§ 504.255, 505.256 (Stating that chapter 321 of the Tax Code governs the
imposition of a Type A or Type B tax) and Tex. Tax Code § 321.401(c) (Requiring that the city council pass
an ordinance calling for a sales tax election if a petition is presented). See Tex. Elec. Code ch. 277
(Requirements for petition signatures).

See Tex. Loc. Gov’t Code § 504.255, 505.256 (Stating that chapter 321 of the Tax Code governs elections
under chapter 504 and 505 of the Local Government Code) and Tex. Tax Code § 321.403 (stating that an
election held under chapter 321 of the Tax Code must be held on the next available uniform election date).
Tex. Elec. Code § 41.0052.

Id. § 3.005(c).

Tex. Tax Code § 321.403.

Tex. Elec. Code § 3.005(b).
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Notice to be Provided of Election. The city must publish notice of the election at least
once in a newspaper of general circulation in the city.'*® The notice must be published not
more than 30 days and not less than 10 days before the date of the election. The notice
must state the nature and date of the election, the location of each polling place, hours
that the polls will be open, and any other election-related information required by law.'**
Also, the city is required to deliver notice of their election to the county clerk and voter
registrar of each county in which the city is located not later than the 60" day before the
election.’® Then, the county is required to post the notice to the county’s website not
later than the 21% day before the election, if the county maintains a website.'?® If the
county does not maintain a website, then the city must post notice of the election on the
bulletin board used to post the city’s meeting notices."?” The notice must also include the
wording of all the ballot propositions.*?® The entire notice must generally be provided in
both English and Spanish.*?®

Ballot for Economic Development Corporations

Type A Ballot: The Act requires specific wording for a Type A sales tax proposition
ballot, as follows:**°

The adoption of a sales and use tax for the promotion and
development of new and expanded business enterprises at the rate of
(insert appropriate rate) of one percent.

The actual wording used on the ballot must indicate what rate is proposed for the Type A
sales tax. The voters then vote for or against the proposition.

Type B Ballot: Current law does not provide any required wording for the ballot for a
Type B sales tax for economic development. Before the Development Act was codified,
cities would use great care to include wording that described all of the categories of
projects that the city would want to have the Type B corporation to pursue. *** Cities

123
124
125
126
127
128
129
130
131

Id. § 4.003(a)(1), (c).

Id. § 4.004(a).

Id. 8 4.008(a).

Id. 88 4.003(b), 4.008(a).

Id. § 4.003(b).

Id. § 4.004(b).

See id. ch. 272.

Tex. Loc. Gov’t Code § 504.256.

See Tex. Att’y Gen. Op. No. JC-400 (2001) (The city of Sonora’s ballot adopting the 4B sales tax read as
follows: “The adoption of an additional one-half of one percent sales and use tax within the City pursuant to
the provisions of Article 5190.6, V.A.T.C., with the proceeds thereof to be used and applied in the manner
and to the purposes authorized by Section 4B of the Act, including but not limited to public facility
improvements, commercial facilities, infrastructural improvements, new and expanded business enterprises,
and other related improvements, facilities to furnish water to the general public, sewage and solid waste
disposal facilities and maintenance and operating costs associated with all of the above projects.” JC-400 at
4).
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should be sure to have their legal counsel review any proposed ballot wording prior to its
use in an election proposition.

Setting a Limited Time Period for a Type A or Type B Tax

A Type A tax that is approved without a time limit is effective until repealed by election.'*
However, a city may include in the wording of the ballot proposition a limitation on the length of
time in years that a Type A tax may be imposed. For example, a city could limit the time period
during which a Type A tax is imposed to four years. Once such a limit is approved by the voters,
the tax may be extended beyond this time limit or reimposed only if the city has an election at
which the voters authorize the extension or reimposition of the tax. If a city decides to include
such a time limitation, the required ballot wording is as follows:'*

The adoption of a sales and use tax for the promotion and development of
new and expanded business enterprises at the rate of (insert appropriate rate)
of one percent to be imposed for (insert number of years that the tax would be
imposed) years.

The actual wording used on the ballot must indicate what rate is proposed for the Type A sales
tax and the number of years that the tax would be in effect. The voters then vote for or against
the proposition.

As noted earlier, there is no required wording for a Type B tax ballot. However, an eligible city
may allow the voters to vote on a ballot proposition that limits the length of time that a sales and
use tax may be imposed. An eligible city that imposes a tax for a limited time under this
subsection may later extend the period of the tax’s imposition or reimpose the tax only if the
extension or reimposition is authorized by a majority of the qualified voters of the city voting in
an election called and held for that purpose in the same manner as an election held under Section
505.2565 of the Act.***

Limiting the Types of Projects for a Type A or Type B Tax

On a ballot to adopt the Type A tax or on a ballot to increase or reduce a Type A tax, a city may
also limit the use of the tax to a specific project.**> For example, a city could limit the use of the
Type A tax to a project for a specific manufacturing entity or to a specific type of project such as
expenditures for an industrial park. If such a limit is approved by the voters, the city may not
broaden the purposes for which the Type A tax may be used unless it holds another election. Any
desired change would have to go back to the voters for approval at an election on the issue. Once
the obligations for the specific project have been satisfied, the corporation is required to notify
the Texas comptroller to cease collecting the Type A tax. To date, no city has limited the use of a

132 Tex. Loc. Gov’t Code § 504.257(d).
133 1d. § 504.257(a).

3% Id. § 505.2565.

15 1d. § 504.260.
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Type A tax to a specific project. If a city decides to include such a limitation, the required
wording of the ballot is as follows:**®

The adoption of a sales and use tax for the promotion and development of
(insert description of the project) at the rate of (insert appropriate rate) of one
percent.

The actual wording used on the ballot must indicate what rate is proposed for the Type A sales
tax and must include a description of the project. The voters then vote for or against the
proposition.

A city may limit the use of the Type B tax to a specific project.’®” However, as noted earlier,
there is no required wording for a Type B tax ballot. Accordingly, there is no special wording
that must be used to limit the use of the Type B tax to certain projects. If a city wants to limit the
use of Type B tax proceeds to certain projects, it may choose to list only the types or categories
of projects it desires on the ballot. Also, the Act provides certain authorization to expand the
types of projects undertaken if subsequently approved by the eligible voters.'*®

Various Joint Ballot Proposition for a Type A or a Type B Tax
Joint Ballot Proposition for a Type A Tax and a Sales Tax for Property Tax Relief

A city may include the Type A sales tax and the sales tax for property tax relief as separate ballot
propositions at the same election. In 1991, the Texas Legislature allowed cities to offer the voters
a joint ballot proposition on a sales tax for property tax relief and a Type A sales tax for
economic development.®® In this scenario, the voters would vote for or against one ballot
proposition that covers the adoption of both taxes.

Under this joint ballot proposition, the voters are not able to pass the property tax relief sales tax
without also passing the Type A sales tax for economic development. Either both taxes pass or
both taxes fail. If a city decides to use such a joint proposition, the required wording on the ballot
is as follows:**°

The adoption of a sales and use tax within the city for the promotion and
development of new and expanded business enterprises at the rate of (insert
appropriate rate) of one percent and the adoption of an additional sales and
use tax within the city at a rate of (insert appropriate rate) of one percent to be
used to reduce the property tax rate.

The actual wording used on the ballot must indicate what rate is proposed for the Type A sales
tax and what rate is proposed for the sales tax for property tax relief. The voters then vote for or

136 1d. 88 504.256, .260.
BT 1d. § 505.2575(a).
138 1d. § 505.2575(h).
139 Id. §504.261.

140 Id
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against the proposition. If the total local sales tax has reached the legal maximum of two percent,
a city may attempt simultaneously to reduce the sales tax for property tax relief and impose the
Type A economic development sales tax in one ballot proposition. The city would still use the
above-noted ballot wording.'*

There is nothing that stops a city from using separate ballot items for the passage of a sales tax
for property tax relief and a Type A sales tax for economic development. In this case, the voters
would vote for or against the adoption of each of the two taxes and the passage of one would not
influence the passage of the other. Cities, however, have historically preferred the incentive
value of joining the two items onto one ballot proposition. If a city uses separate ballot
propositions, it should be noted that it is not possible to make one ballot proposition dependent
on the passage of a separate ballot proposition. In other words, the city could choose to offer one
proposition proposing a reduction of the sales tax for property tax and a separate proposition for
the adoption of a sales tax for economic development. Making the adoption of one of the
propositions dependent on the passage of the other can be accomplished only where the
legislature has authorized a joint proposition as described earlier.

Joint Proposition to Reduce or Abolish a Type A Tax and Adopt a Type B Tax

A city may offer a joint ballot proposition that would reduce or abolish an existing Type A tax
and at the same time approve the creation of a Type B tax.'** That is, the city can have the voters
approve or reject both items together by one “yes” or “no” vote. However, a city is not required
to combine these two issues into one ballot proposition.

A city can still choose to have the voters vote on repealing or reducing a Type A tax and
adopting a Type B tax as separate ballot propositions.'*® If the city places the items on separate
ballot propositions, it is possible that one, both, or neither of the items would be approved at such
an election. A city that chooses to provide these options to the voters would use the ballot
wording suggested earlier for each of these items. In no case may a city offer ballot propositions
that, if passed, would cause the city to exceed its two percent local sales tax cap.'**

Joint Proposition of a Type A or Type B Tax and Other Municipal Sales Tax

Cities are allowed to have joint ballot propositions to lower, repeal, raise or adopt municipal
sales taxes.*® This would include the Type A and Type B tax. If a city wants to lower the Type
A or Type B tax and create a street maintenance tax, the city could combine the ballot

Y Tex. Att’y Gen. LO-93-104 (1993) (For a simultaneous election on the imposition, under Section 4A,

V.T.C.S. article 5190.6, of a sales and use tax of one-fourth of one percent for economic development and the
reduction of its previously adopted additional sales and use tax for the reduction of property taxes under Tax
Code Section 321.101(b) from a rate of one-half of one percent to one-quarter of one percent, the city should
use the proposition language set out in Section 4A(p), as follows: The adoption of a sales and use tax within
the city for the promotion and development of new and expanded business enterprises at the rate of one-
fourth of one percent and the adoption of an additional sales and use tax within the city at the rate of one-
fourth of one percent to be used to reduce the property tax rate).

12 Tex. Loc. Gov’t Code § 505.255.

143 Id.

14 Seeid. § 505.256; Tex. Tax Code § 321.101(F).

15 See Tex. Tax Code § 321.409.
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propositions instead of having separate ballot propositions. If the joint ballot proposition does not
pass, then there will be no effect on those sales taxes.

Proposition to Increase or Reduce a Type A or Type B Tax

Type A Sales Tax

A city that has imposed a Type A tax may, on its own, motion call for an election to approve an
increase or a reduction of the Type A tax rate.**® The election would be administered by the same
procedure that was used to originally adopt the tax. The Type A tax rate would be reduced or
increased if the proposition were approved by a majority of the qualified voters who voted at an
election held on the issue. The rate may be reduced or increased to any rate that is an increment
of one-eighth of one percent that the authorizing municipality determines is appropriate, and that
would not result in a combined rate that exceeds two percent. Also, on petition of at least 10
percent of the registered voters of the city, the city may be compelled to order an election on a
proposed increase or decrease of the Type A tax rate.**’

It should be noted that the attorney general has concluded in Attorney General Opinion DM-137
(1992) that if there is an election to reduce the Section 4A (now Type A) sales tax or to limit the
length of time of its collection, the reduction or limitation may not be applied to any bonds
issued prior to the date of the election.

It is not clear what ballot wording would be required for a proposition to increase or reduce a
Type A tax rate. Section 504.258 of the Local Government Code states that “the ballot shall be
printed in the same manner as the ballot under Section 504.256.” Section 504.256 contains the
regular wording on the ballot to adopt a Type A sales tax. The ballot wording to adopt the Type
A tax is as follows: “The adoption of a sales and use tax for the promotion and development of
new and expanded business enterprises at the rate of (insert appropriate rate) of one percent.” A
city should consult with its legal counsel, in conjunction with the comptroller’s office, if it
decides to ask the voters to reduce or increase an existing Type A tax.

Type B Sales Tax

Up until 2017, there was no express statutory authority for a Type B tax to be increased or
decreased after its initial adoption. The legislature passed H.B. 3045 in 2017 to authorize a Type
B tax to be increased or reduced by election within the statutory range provided for the tax. The
new statute is nearly identical to the statute for increasing or reducing the Type A tax.*® The
statute for increasing or reducing a Type B tax does not, however, contain a provision addressing
ballot language for such an election, primarily because, unlike a Type A corporation, there is no
required ballot language for the initial adoption of a Type B tax. A city should consult with its
legal counsel, in conjunction with the comptroller’s office, if it decides to ask the voters to
reduce or increase an existing Type B tax.

16 Tex. Loc. Gov’t Code § 504.258.
147 Id
1 1d. § 504.2566
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Proposition to Abolish the Type A or Type B Tax

Type A Sales Tax

On petition of 10 percent or more of the registered voters of the city, the city can be required to
order an election on the dissolution of the Type A corporation.*® If the corporation is dissolved,
the Type A tax may not be collected except to pay off any remaining obligations that were
executed before the date of the dissolution election. The ballot for the election shall be printed to
provide for voting for or against the proposition:*

Termination of the (insert name of the corporation).

The election must be held on a uniform election date and the election is subject to all the
applicable requirements under law for elections.

If a majority of the voters voting on the issue approve the dissolution, the corporation continues
its operations only long enough to pay off any bonds that were issued before the date of the
election and to the extent necessary to dispose of its assets.®* The Attorney General has
concluded that a corporation that is dissolving is required to submit its dissolution plan to city
council for its review and approval.*®? However, city council may not use this approval power to
prevent the corporation from performing its statutory duty to, “to the extent practicable...dispose
of its assets and apply the proceeds to satisfy” the corporation’s obligations. The assets are used
to pay off any liabilities, and any remaining assets are transferred to the city.">® The corporation
is required to notify the comptroller to cease collection of the tax once the corporation has
satisfied all of its obligations.**

Type B Sales Tax Created before September 1, 1999

For a Type B corporation created before September 1, 1999, there is no statutory authority that
allows a Type B tax to be abolished after its initial adoption. The city could use its power by
resolution under Section 501.401 of the Act to terminate or dissolve the development
corporation. If the city takes such an action, the corporation and the tax would continue only for
the time period necessary to pay off any outstanding debt.

Type B Sales Tax Created on or after September 1, 1999

For a Type B corporation created on or after September 1, 1999, the Act provides that a city must
hold an election on the issue of dissolving the corporation if a proper petition is submitted to the
city council.™®® Such a petition must request an election on the dissolution of the Type B
corporation and be signed by at least 10 percent of the registered voters of the city. The petition
must also meet any other legal requirements that may be applicable, including the general

19 1d. § 504.351(a).

0 1d. § 504.352.

1 1d. § 504.353.

152 Tex. Att’y Gen. Op. No. JC-0553 (2002) at 6.

153 Tex. Loc. Gov’t Code § 504.353(a)(2).

154 1d. § 504.353(c).

15 Id. § 505.352 (Provides that the municipality shall hold the election on the next uniform election date as
required by Section 3.005 of the Election Code).
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petition requirements found in Chapter 277 of the Election Code. The election must be held on
the first regular uniform election date that falls more than 77 days after the petition is filed with
the city.'®® At the election, the ballot must be printed to read as follows:**’

Termination of the (name of corporation).

If a Type B corporation is dissolved pursuant to an election of this nature, the corporation will
continue to operate long enough to pay off all its debts and obligations.

Once the corporation’s debts and obligations are paid off, the corporation is dissolved and its
property must be transferred to the city. The city must then notify the comptroller, who must stop
collecting the Type B sales tax bg/ the last day of the first calendar quarter that begins after the
city has notified the comptroller.*>®

Reporting Election Results of a Type A and Type B Tax

The Election Code requires that, no earlier than the third day and no later than the eleventh
day™® after the election, the governing body of the city must canvass the ballots and enter the
resolution or ordinance declaring the results of the election into the minutes of a meeting. The
resolution or ordinance must include the following:*®

e The date of the election;

e The proposition for which the vote was held;

e The total number of votes cast for and against the proposition; and
e The number of votes by which the proposition was approved.

If the proposed change in the tax rate is approved by a majority of the qualified voters of the city
voting at an election on the issue, the city may levy the approved tax. The city secretary must, by
certified or registered mail, send the comptroller a certified copy of the resolution or ordinance
and must include a map of the city clearly showing the city’s boundaries. After receiving the
documents, the comptroller has 30 days to notify the city secretary that the comptroller’s office
will administer the tax.

%6 1d. § 505.352(b).

7 1d. § 505.353.

8 1d. §505.354.

%9 Tex. Elec. Code § 67.003(b). But see Tex. Tax Code § 321.405 (Which gives the city 10 days to canvass an
election on the proposed adoption of a Type A sales tax. It is not clear whether the Election Code provision or
the Tax Code provision is controlling on this issue. Therefore, it is recommended that cities follow the stricter
provisions of the Election Code and canvass the election between 3 and 11 days after it has taken place. Note
that the Election Code may require a city to wait longer than three days to canvass, as it provides that the city
must canvas not later than the 11" day after election day and not earlier than the later of: (1) the third day
after election day; (2) the date on which the early voting ballot board verified and counted all provisional
ballots, if a provisional ballot has been cast in the election; or (3) the date on which all timely received ballots
cast from addresses outside of the United States are counted, if a ballot to be voted by mail in the election was
provided to a person outside of the United States).

180 Tex. Tax Code. § 321.405.
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If the election fails, the city must wait one full year before bringing the issue to the voters
again.’® However, the Election Code allows the city to hold a subsequent election on the
corresponding uniform election date that occurs approximately one year later, even if the date
falls several days before a full year has elapsed.*®?

Effective Date of Type A or Type B Tax
Effective Date of Type A or Type B Sales Tax Election Only

The change in the sales tax rate becomes effective one full calendar quarter after notice of the
election has been provided to the comptroller. The new tax rate applies to purchases on or after
the first day of that calendar quarter as provided under Section 321.102(a) of the Tax Code.

May Election: Send notice to the comptroller no later than the last week in June.
On October 1st, the new tax rate will take effect. The city will receive its first
payment in December.

November Election: Send notice to the comptroller no later than the last week in
December. On April 1st, the new tax rate will take effect. The city will receive its
first payment in June.

Effective Date for Type A Sales Tax and Additional Municipal Sales Tax Election

At the same election, if the city adopts a Type A sales tax and adopts an additional municipal
sales taxes, such as a sales tax for property tax relief, the city has two options with regard to the
effective date of the tax. The city may opt to have the taxes take effect at the same time (the
following October 1st if a full calendar quarter has passed since the election).'®® Or,
alternatively, the city may choose to have the Type A tax take effect as soon as one calendar
quarter has passed after the election, and have the sales tax for property tax relief take effect the
following October 1st (after which a full calendar quarter has passed since the election). In this
scenario, the Type A tax would generally take effect before the sales tax for property tax
relief.’®* Some cities choose this option to maximize revenues from the tax; other cities choose to
make it easier on retailers and allow both taxes to take effect at the same time in October.

Effective Date for Type B Sales Tax and Additional Municipal Sales Tax Election

At the same election, if the city adopts a Type B sales tax and an additional municipal sales tax,
such as a sales tax for property tax relief, both taxes will not take effect until the following
October 1% (assuming at least a complete calendar quarter has passed since the election).*® If a

'L ]d. § 321.406. But see Tex. Loc. Gov’t Code §8 504.255, .351, 505.256.

162 Tex. Elec. Code § 41.0041(a).

93 Tex. Loc. Gov’t Code § 504.255, Tex. Tax Code § 321.102(b) (While the option to have both taxes take
effect on October 1 is not expressly set out in state statute, it has been the interpretation of the comptroller’s
office that such an option is allowed. Thus, it is currently comptroller’s policy to give cities a choice with
regard to the date of implementation for a Type A or Type B sales tax as outlined in this section.)

4 Tex. Tax Code § 321.102(b).

% 1d., Tex. Loc. Gov’t Code § 505.256.
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complete calendar quarter has not passed since the election, the tax would not take effect until
the following October 1°.

Allocation of the Sales Tax Proceeds by the comptroller

Once the sales tax is effective, the comptroller remits the sales tax proceeds from the increase in
the rate to the municipality with its other local sales tax proceeds. The Municipal Sales and Use
Tax Act (Chapter 321 of the Tax Code) governs the imposition, computation, administration,
abolition, and use of the tax except where it is inconsistent with the statutory provisions within
the Development Corporation Act.*®

The city, upon receiving its local sales tax allotment from the comptroller, must remit the sales
tax for economic development to the economic development corporation responsible for
administering the tax.'®” The proceeds of a sales tax for property tax relief would remain with the
city.

Directors of a Economic Development Corporation
Board of Directors of a Type A Economic Development Corporation

A Type A corporation is governed by at least a five-member board of directors.*®® The directors
are appointed by a majority vote of the city council at an open meeting. The Act does not specify
any qualifying criteria for a person who serves as a director on the Type A board. A Type A
director is not required to be a city resident or a property owner. The directors serve without
compensation but must be reimbursed for actual expenses.’®® The directors are appointed to a
term not to exceed six years. Further, should the certificate of formation or the bylaws not
address a term of office, then the Type A directors have a six-year term of office.'’® However,
the directors serve at the pleasure of the city council and may be removed by the city council at
any time without cause.*”

In JC-349, ruling under the former statute, the attorney general concluded that a Section 4A
director could be appointed to a subsequent term. The opinion noted that neither the
Development Corporation Act nor the Texas Non-Profit Corporation Act barred such
reappointment. Accordingly, a city council may reappoint a director to a subsequent term,
provided there is not a contrary provision in the articles of incorporation, bylaws, city charter,
city ordinance or resolution.

Board of Directors of a Type B Economic Development Corporation

A Type B corporation is governed by a seven-member board of directors.'” The seven directors
are appointed by a majority vote of the city council at an open meeting. Unlike Type A

166 Tex. Loc. Gov’t Code §§ 504.255, 505.256.

167 1d. §§ 504.301, 505.256.

18 1d. § 504.051(a).

19 1d. § 501.062(d).

10 Tex. Att’y Gen. Op. No. JC-0349 (2001) at 3.

1 Tex. Loc. Gov’t Code §8 504.051(b), 501.062 (Referring to the removal of directors).
2 |d. § 505.051(a).

2020 Economic Development Handbook * Texas Municipal League
32



I. The Sales Tax for Economic Development

corporation boards, the Act does place qualifying criteria for a person who serves as a director on
a Type B board. If the Type B corporation is located in a city with a population of 20,000 or
more, the Type B director must be a resident of the city.*” If a Type B corporation is located in
a city with a population of less than 20,000, the Type B director must:

1) be a resident of the city;
2) be aresident of the county in which the major part of the area of the city is located; or

3) resides in a place that is within 10 miles of the city’s boundaries and is in a county
bordering the county in which a major portion of the city is located.*”

If a city dissolves a Type A corporation and creates a Type B corporation, the Act provides that a
person serving as a Type A director at the time that the Type A corporation was dissolved may
serve on the newly created Type B board.” Since the directors of a Type A corporation are not
required to be residents of the city, this change in the law would allow a non-resident to serve as
a Type B director in this limited circumstance.

State law limits the number of Type B directors who are also city officers or employees: it states
that three of the seven positions must be persons who are not city officials or city employees.*"
The directors serve without compensation but they must be reimbursed for actual expenses.*”” A
director serves at the pleasure of the city council for a term of two years; however, the city
council may vote to remove a director at any time without having to specify a cause.'”

General Provisions Regarding Type A and Type B Board of Directors

A majority of the board constitutes a quorum.” The board of directors is subject to both the
Open Meetings Act and the Public Information Act.'®. Additionally, the Development
Corporation Act requires the board to conduct all of its meetings within the city limits, unless the
city is located in a county with a population of less than 30,000."®" If the city’s Type A or Type B
corporation is located in a county with a population of less than 30,000, then the board of
directors may conduct a board meeting within the county.’®?At one of its first meetings, the
board is required to elect a president, a secretary and any other officers that the governing body
of the city considers necessary.'®® The corporation’s registered agent must be a resident of Texas
and the corporation’s registered office must be within the boundaries of the city.184

3 1d. § 505.052(a).

174 1d. § 505.052(b).

15 1d. § 505.052(d).

176 1d. § 505.052(c).

Y7 1d. § 501.062(d).

8 1d. § 501.062(c).

179 |d. 8§ 504.053, 505.054.
180 |d. 8§ 501.072, 505.054.
181 |d. 8§ 504.054, 505.055.
182 |d.

18 1d. 8§ 504.052, 505.053.
18 1d. §§ 504.055, 505.056.
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If a city collects both a Type A and a Type B sales and use tax, the city must create separate
corporations and boards of directors for the Type A and Type B taxes. However, the board
members of one corporation may serve on the board of the other corporation. A city may not
create more than one corporation to oversee the Type A tax or more than one corporation to

oversee the Type B tax.

185

General Powers and Duties of Type A and Type B Development Corporations

Type A and Type B economic development corporations have the following general powers and
duties:

Power to Expend Tax Proceeds. The development corporation has the power to expend
the proceeds of the economic development sales tax for purposes authorized by the Act.
All actions of the development corporation are pursuant to a majority vote of the
governing body of the board and subject to oversight by the city.’®® In Texas Attorney
General Opinion JC-0488 (2002), ruling under the former statute, the Attorney General
noted that the city’s spending of sales tax proceeds was “contrary to the Act.”™ Rather,
the opinion noted, it was for the corporation to expend the Section 4B (now Type B) tax
proceeds for the purposes authorized by the Act subject to city council approval.

Powers of a Nonprofit Corporation. The corporation shall have and exercise all powers
and rights of a nonprofit corporation under the Texas Non-Profit Corporation Act
(Chapter 22 of the Texas Business Organization Code), except to the extent such powers
would be in conflict or inconsistent with the Development Corporation Act.'®®

Legal and Financial Transaction Powers. The corporation shall have the power to sell
and lease a project,'®® make secured and unsecured loans,*® and to sue and be sued.'**
Further, in Texas Attorney General Opinion JC-109 (1999), ruling under the former
statute, it was noted that when an economic development corporation sells real property,
the corporation is not required to comply with the notice and bidding requirements
contained in Chapter 272 of the Local Government Code. Nonetheless, the economic
development corporation must obtain fair market value when selling real property.'** If a
Type B corporation wants to purchase property for a project wholly or partly with bond
proceeds, the Type B corgoration is required to obtain an independent appraisal of the
property’s market value.'®

185
186
187
188
189
190
191
192
193

Id. 88 504.003(b), 505.003(b).

Id. § 501.054(b)(2).

Tex Att’y Gen. Op. No. JC-0488 (2002) at 3.
Tex. Loc. Gov’t Code § 501.054(a).

Id. 8§ 501.153-.154, .159.

Id. § 501.155(a).

Id. § 501.060.

Tex. Att’y Gen. Op. No. JC-109 (1999) at 2.
Tex. Loc. Gov’t Code § 505.1041.
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Status as Non-stock Corporation. The corporation is a nonprofit, nonmember, non-
stock corporation.'**

Exemption from Federal, State and Local Taxation. In terms of state taxation, Section
501.075 of the Local Government Code provides that economic development
corporations are considered public charities within the tax exemption of Article VIII,
Section 2, of the Texas Constitution. Whether the corporation is exempt from various
state and local taxes depends on the statutory provisions applicable to that tax. For
example, the comptroller’s office has treated economic development corporations as
exempt from state and local sales taxes and the state franchise tax.’®® In order to claim
these exemptions, corporations submit a copy of the corporation’s certificate of formation
to the Exempt Organizations Section of the comptroller’s office. If a development
corporation has qualified for federal tax exempt status prior to applying for state
exemptions, a copy of the determination letter from the Internal Revenue Service should
be sent to the comptroller at the time the corporation applies for exemption from the state
sales tax and franchise tax. It should be noted that development corporations are exempt
from state and local sales and state franchise taxes regardless of their tax exempt status
with the Internal Revenue Service. The certificate of formation, and any IRS
determination letter, should be submitted with a cover letter containing the development
corporation’s daytime phone number, charter number and tax identification number.

Projects owned by Type B economic development corporations are exempt from local
property taxation under Section 11.11 of the Tax Code, pursuant to Section 505.161 of
the Local Government Code. It is currently unclear whether the property owned by Type
A economic development corporations is exempt from local property taxation. To
determine whether property taxes or other state or local taxes are applicable, a
development corporation may wish to visit with its legal counsel and its appraisal district.

Duty to Comply with Open Meetings Act and Public Information Act. The
corporation and its board of directors are subject to the Open Meetings Act and the Public
Information Act.*®

Limited Eminent Domain Power. A Type A corporation may not exercise the power of
eminent domain except by action of the city council.**” However, a Type B corporation
may exercise the power of eminent domain only:

1. With approval of the action by the city; and

2. In accordance with and subject to the laws applicable to the city.*®

194
195
196
197
198

Id. § 501.052.

Tex. Tax Code 88 151.341, 171.074.
Tex. Loc. Gov’t Code § 501.072.

Id. § 504.106.

Id. § 505.105.
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Limited Tort Claims Act Protection. The corporation and its directors and employees
are not liable for damages arising out of the performance of governmental functions of
the corporation.'® The corporation is considered a governmental entity for purposes of
the Texas Tort Claims Act.

Limited Power to Own or Operate Project. Generally, the corporation does not have
the power to own or operate any project as a business entity other than as a lessor, seller,
or lender. However, the corporation does have all the powers necessary to own and
operate a project as a business if the project is part of a military installation or military
facility that has been closed or realigned, including a military installation or facility
closed or realigned under the Defense Base Closure and Realignment Act of 1990 (10
United States Code Section 2687), or if the project is authorized by Local Government
Code Section 501.106.%%

Ability of a Home Rule City to Provide an Economic Grant of Money to the
Development Corporation. The Act generally prohibits a city from lending its credit or
granting any public money or thing of value to an economic development corporation. In
other words, a city may not generally provide any funding or services to a development
corporation unless the city is fully reimbursed for the value of the expenditure. If a city
and an economic development corporation enter into a contract for the provision of city
services, such as accounting services, the economic development corporation must
provide consideration in exchange for city services.?®*

In 2001, the Texas Legislature created an exception to this general rule.?®> Certain home
rule cities are authorized to grant public money to a Type A or Type B corporation under
a contract authorized by Section 380.002 of the Local Government Code. The Type A or
Type B corporation is required to use the grant of city money for the “development and
diversification of the economy of the state, elimination of unemployment or
underezrg;ployment in the state, and development and expansion of commerce in the
state.”

Ability of a City to Convey Real Property to an Economic Development
Corporation. There are only a few ways a city can convey real property to an economic
development corporation. First, if it’s the case that the real property was conveyed to the
city by gift or as part of a legal settlement and the real property is adjacent to an area
designated for development by the Type A or Type B corporation, then Section 253.009
of the Local Government Code would allow the property to be conveyed.?®* Under that
provision, the city would have to convey the property to the economic development
corporation “for any fair consideration” approved by the city, and the city would have to
adopt an ordinance that:

199
200
201
202
203
204

Id. 8§ 504.107, 505.106.

Id. § 501.160.

Tex. Att’y Gen. Op. No. JC-109 (1999) at 3-5.
Tex. Loc. Gov’t Code. § 501.007.

Id. § 380.002(b).

Id. § 253.009.
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1. describes the property being conveyed,

2. states that the conveyance complies with the requirements of Section 5.022 of the
Property Code; and

3. states the consideration paid.

A conveyance under this provision does not have to comply with notice and bidding
laws, including Chapter 272 of the Local Government Code.

Second, a city with a population of less than 1.9 million can convey real property or an
interest in real property to a nonprofit organization under Section 253.011 of the Local
Government Code. *® The term “nonprofit organization” is defined as an organization
exempt from federal taxation under Section 501(c)(3) of the Internal Revenue Code of
1986. If an economic development corporation is covered by Section 501(c)(3) of the
Internal Revenue Code, then the city can convey real property to an economic
development corporation without complying with the notice and bidding requirements of
Chapter 272 of the Local Government Code. The city can convey the property to the
economic development corporation provided the development corporation agrees to use
the property in a manner that primarily promotes a public purpose of the city. Further,
should the development corporation at any time fail to use the property in that manner,
ownership of the property would automatically revert to the city. The city shall transfer
the property by an appropriate instrument of transfer. The instrument must include a
provision that: (1) requires the development corporation to use the property in a manner
that primarily promotes a public purpose of the city; and (2) indicates that ownership of
the property automatically reverts back to the city should the corporation at any time fail
to use the property in that manner.

In 2009, the Texas Legislature approved a bill authorizing a city with a population of
20,000 or less to convey real property to an economic development corporation without
complying with the notice and bidding requirements of Chapter 272 of the Local
Government Code.?® The city may convey real property to the economic development
corporation provided the development corporation agrees to use the property in a manner
that primarily promotes a public purpose of the city. Further, should the development
corporation at any time fail to use the property in that manner, ownership of the property
would automatically revert to the city. The city shall transfer the property by an
appropriate instrument of transfer. The instrument must include a provision that : (1)
requires the development corporation to use the property in a manner that primarily
promotes a public purpose of the city; and (2) indicates that ownership of the property
automatically reverts back to the city should the corporation at any time fail to use the
property in that manner.

205
206

Id. § 253.011.
Id. 8§ 253.012.
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Ability of a City to Provide City Insurance Coverage and Retirement Benefits to
Development Corporation Staff/Officers. An economic development corporation may
participate in the following types of insurance coverage from the city:**’ health benefits
coverage, liability coverage, workers’ compensation coverage, and property coverage.
These coverages can be obtained under the city’s insurance policies, the city’s self-
funded coverage, or the coverage provided under an interlocal agreement with other
political subdivisions. Health benefits coverage may be extended to the economic
development corporation’s directors and employees and their dependents. Workers’
compensation benefits may be extended to the corporation’s directors, employees and
volunteers. Liability coverage may be extended to protect the corporation and its
directors and employees. Also, the law allows economic development corporations to
obtain retirement benefits under the city’s retirement program and extend those benefits
to the corporation’s employees. An economic development corporation may not obtain
any of these insurance coverages or retirement benefits unless the city consents.

Reverse Auction Procedures for Purchasing. A reverse auction procedure is a method
of purchasing where suppliers of services or goods, anonymous to each other, submit bids
to provide their services or goods. The bidding is a real-time process usually lasting
either one hour or two weeks. The bidding takes place at a previously scheduled time
period and at a previously scheduled Internet location.?®® Economic development
corporations are authorized to use reverse auction procedures, as defined by Section
2155.062 (d) of the Government Code, for the purchase of goods or services.?

Performance Agreements

Economic development corporations cannot simply provide gifts of sales tax proceeds. The
attorney general has noted that expenditures of sales tax proceeds must be made pursuant to a
contract or other arrangement sufficient to ensure that the funds are used for the intended and
authorized purposes.?'® An economic development corporation is required to enter into a written
performance agreement with a business enterprise when the corporation provides funding or
makes expenditures on behalf of the business enterprise in furtherance of a permissible economic
development project.?!* This performance agreement between the corporation and the business
enterprise at a minimum must contain the following:

1.

2.

a schedule of additional payroll or jobs to be created or retained:;

the capital investment to be made by the business enterprise; and

207
208
209
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Id. § 501.067.

Tex. Gov’t Code § 2155.062(d).

Tex. Loc. Gov’t Code § 501.074.

Tex. Att’y Gen. Op. No. JC-118 (1999) at 9 (“Expenditures for even project costs must be pursuant to a
contractual or other arrangement sufficient to ensure that the funds are used for the purposes authorized.”);
Tex. Att’y Gen. LO-97-061 at 4-5; LO-94-037 (1994) at 3.

Tex. Loc. Gov’t Code § 501.158.
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3. the terms under which repayment must be made by the business enterprise to the
economic development corporation should the business fail to meet the performance
requirements specified in the agreement.?'?

Also, the Texas Legislature requires that both governmental entities and economic development
corporations put certain language in any written agreement involving public subsidies to
businesses, which would include those given by economic development corporations. The
language must specify that the business does not and will not knowingly employ an
undocumented worker (which statement must also be in any application for the subsidy). The
language also must require repayment of the subsidy at specified rates and terms of interest if the
business is convicted of federal immigration violations under 8 U.S. Code Section 1324a(f) not
later than the 120™ day after receiving notice of the violation from the public entity or economic
development corporation. **3

Requirement for Third-Party Contracts for Business Recruitment

Additionally, Type A and Type B corporations are required to enter into written contracts
approved by the board of directors when the corporation uses a third party for certain business
recruitment efforts. The written contract requirement does not apply to the payment of an
employee of the Type A or Type B corporation.”** Nonetheless, should the corporation pay a
commission, fee, or other thing of value to a broker, agent, or other third party for business
recruitment or development, a written contract is required.?®> Failure to enter into a written
contract with a third party recruiter could result in a civil penalty up to $10,000.%*® The Texas
Legislature has authorized the attorney general to commence an action to recover the penalty in
Travis County district court or in the county district court where the violation occurs.?’

Incentives to Purchasing Companies

In 2003, the Texas Legislature addressed purchasing companies and their ability to receive an
incentive from a Type A or Type B corporation.?® Type A and Type B corporations may not
offer to provide economic incentives to businesses whose business consists primarily of
purchasing taxable items using resale certificates and then reselling those same items to a related
party. A related party means a person or entity which owns at least 80 percent of the business
enterprise to which sales and use taxes would be rebated as part of an economic incentive.?*®

Oversight of a Economic Development Corporation

Section 501.073 of the Act provides that the city shall approve all programs and expenditures of
the development corporation and shall annually review any financial statements of the

212 |d.

23 Tex. Gov’t Code § 2264.001 - .101.
214 Tex. Loc. Gov’t Code. § 502.051(a).
215 |d.

26 d. § 502.051(b).

217 1d. §502.051(c).

28 1d. §501.161.

29 1d. § 501.161(a).

2020 Economic Development Handbook * Texas Municipal League
39



I. The Sales Tax for Economic Development

corporation. It further provides that at all times the city will have access to the books and records
of the development corporation. Additionally, Section 501.054(b)(2) of the Act states that the
powers of the corporation shall be subject at all times to the control of the city’s governing body.
Also, Section 501.401 of the Act gives the city authority to alter the structure, organization,
programs or activities of the development corporation at any time. This authority is limited by
constitutional and statutory restrictions on the impairment of existing contracts. Additionally,
bond covenants may restrict the restructuring or dissolution of an economic development
corporation. Finally, the city council retains a certain degree of control over the corporation by
virtue of its power at any time to replace any or all of the members of the board of directors of
the development corporation.??

Economic Development Corporation Is Not Considered a Political Subdivision

State law typically imposes certain requirements or conditions upon political subdivisions such
as cities. A frequent concern is whether state law requirements imposed upon cities also applies
to Type A or Type B economic development corporations. Section 501.055(b) of the Local
Government Code states that an economic development corporation “is not a political
subdivision or political corporation for purposes of the laws of this state”, including Section 52,
Article 111 of the Texas Constitution. Accordingly, a statute’s reference to the term “political
subdivision” does not include a Type A or Type B economic development corporation.

The attorney general has considered whether certain statutes apply to economic development
corporations. The Attorney General has concluded that Chapter 171 of the Local Government
Code, governing conflicts of interest, does not apply to an economic development corporation.??
Likewise, Chapter 272 of the Local Government Code, governing the city sale of real property, is
not applicable to economic development corporations.?”” Nor is the prevailing wage law
contained in Chapter 2258 of the Government Code applicable to a worker employed by or on
behalf of an economic development corporation.??> Economic development corporations should
consult their legal counsel when considering the application of a particular statute.

Annual Reporting Requirement for Economic Development Corporations

Section 502.151 of the Development Corporation Act requires both Type A and Type B
economic development corporations to submit an annual, one-page report to the comptroller’s
office. The report must be submitted by April 1st of each year and must be in the form required
by the comptroller.

The report must include the following:

o A statement of the corporation’s primary economic development objectives

e A statement of the corporation’s total revenues for the preceding fiscal year

220 1d. §501.062(c).

21 Tex. Att’y Gen. Op. No. JC-338 (2001) at 2.
222 Tex. Att’y Gen. Op. No. JC-109 (1999).

228 Tex. Att’y Gen. Op. No. JC-032 (1999).
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o A statement of the corporation’s total expenditures for the preceding fiscal year

e A statement of the corporation’s total expenditures during the preceding fiscal year in
each of the following categories:

e administration

e personnel

o marketing or promotion

« direct business incentives

e job training

e debt service

o capital costs

« affordable housing

e payments to taxing units, including school districts

e A list of the corporation’s capital assets, including land and buildings (for example,
industrial parks, recreation and sports facilities, etc.)

« Any other information required by the comptroller?**

If a corporation fails to file the required report or include all the required information, the
comptroller may impose an administrative penalty against the corporation of $200.%%°> However,
before imposing such a penalty, the comptroller must provide written notice to the corporation of
its error or omission in filing the report. That notice must include information on how to correct
the error. Once it has received notice, the corporation has 30 days to correct its reporting error
before the comptroller may impose the $200 penalty. The form may be submitted to the
comptroller’s office by mail or through the comptroller’s office website at
https://comptroller.texas.gov/economy/local/type-ab/report.php.

224 Tex. Loc. Gov’t Code § 502.151(a).
%5 1d. §502.152.
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Il. Alternative Tax Initiatives for Local Development
City/County Venue Project Tax

Chapters 334 and 335 of the Local Government Code provide cities and counties the authority to
finance a wide array of economic development projects called sports and community venue
projects (“venue projects”). Cities and counties are authorized to propose at an election both the
approval of venue projects and the revenue sources that would fund those projects. Cities and
counties may choose to propose a venue project tax if they are interested in diversifying the
sources of revenue they have to promote a venue project. The venue project revenue sources that
can be adopted include a sales tax, a hotel occupancy tax, a short-term motor vehicle rental tax,
an event parking tax, an event admissions tax, and a venue facility use tax. Additionally, the
venue sales tax can be proposed in certain limited cases even if the city is already at its
maximum sales tax rate.

A city or county may undertake a venue project under Chapter 334 of the Local Government
Code if it receives voter approval of the venue project and its financing. At this election, the city
or county must specifically indicate which of six different taxes or fees it will use to pay for the
costs of the project.

Alternatively, two or more cities, two or more counties, or a combination of cities and counties
may create a “sports and community venue district” under Chapter 335 of the Local Government
Code. Subject to voter approval, such a district may carry out the same type of projects and
propose the same financing methods as an individual city or county can under Chapter 334.

Finally, Section 321.508 of the Tax Code allows a city to call an election on the dedication of up
to 25 percent of its existing sales tax to pay off debt issued to finance one or more venue projects
located in the city.

Eligibility to Undertake a Venue Project

Chapter 334 of the Local Government Code applies to all cities and counties in Texas??®, with
certain special conditions set forth for certain specific political subdivisions.?*” Even cities and
counties that already participate in a rapid transit authority or are currently at their limit for the
local sales tax can utilize this chapter. In the case of an entity that is at its maximum local sales
tax rate, the ballot would have to indicate which sales tax would be reduced to accommodate the
newly proposed sales tax to fund the venue project.

Permissible Projects Under Chapter 334

Chapter 334 allows a city or county to undertake a “venue project.” The term “venue project” iS
defined as a “venue and related infrastructure that is planned, acquired, established, developed,

226 Tex. Loc. Gov’t Code § 334.001(2). (Definition of “governing body™).
27 1d. § 334.002.

2020 Economic Development Handbook * Texas Municipal League
42



I1. Alternative Tax Initiatives for Local Development

constructed, or renovated under this chapter.”228 The term “venue” is defined as being one of the

following:

.229

An arena, coliseum, stadium or other type of area or facility:**°

o that is used or will be used for professional or amateur sports, or for community
and civic and charitable events, provided that a facility financed wholly or partly
with revenue from the hotel occupancy tax is not, or will not be, primarily used
for community, civic, and charitable events that are attended only by residents of
the community; and

o Wwhere a fee for admission to these events will be charged;

A convention center, convention center facility, or related improvement that is
located in the vicinity of the convention center. The term “related improvement” is used
rather broadly and includes such things as a civic center hotel, theater, opera house,
music hall, rehearsal hall, park, zoo, museum, aquarium, or plaza;

A tourist development area;

A municipal parks and recreation system, improvements or additions to a parks and
recreation system, or an area or facility, including an area or facility for active
transportation use, that is part of a municipal parks and recreation system. However,
neither the motor vehicle rental tax (except in cities located on the international border®®")
nor the local hotel occupancy tax authorized by Chapter 334 may be used as a revenue
source to pay for a venue project of this nature;**

An economic development project authorized by Section 4A or Section 4B of the
Development Corporation Act of 1979, Article 5190.6 of Texas Revised Civil Statutes, as
that Act existed on September 1, 1997;%%

A watershed protection and preservation project; a recharge, recharge area, or
recharge feature protection project; a conservation easement; or an open-space
preservation program intended to protect water; or

228
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Id. 8 334.001(5). See id. 88 334.0082, .0083 (Certain cities and counties are allowed to do additional venue
projects).

Id. § 334.001(4).

See id. § 334.0415. (It should be noted that a city or county would not be able to use the provisions of Chapter
334 to finance a professional sports stadium if the city or county had already contracted with a professional
sports team prior to November 1, 1998, for the team to relocate and play in the stadium. This prohibition only
applies if the team is already playing under an existing contract in a stadium owned by another Texas city or
county. Even in this circumstance, a stadium may be financed under Chapter 334 if the other city or county
(where the team is currently playing) consents.)

Id. § 334.1015(b).

Id. 88 334.1015, .2515.

The Development Act of 1979 was codified on April 1, 2009 and is now located in Chapters 501 through 507
of the Local Government Code. Since there was not a change of this section during the 82" Legislative
Session, the reference to the civil statute will remain.
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An airport facility in a city located on the international border.

Section 334.001(3) defines the term “related infrastructure” to include any on-site or off-site
improvements that relate to and enhance the use, value or appeal of a venue, and any other
expenditure that is reasonably necessary to construct, improve, renovate or expand a venue. The
statute lists the following examples of improvements that would qualify as related infrastructure:
stores, restaurants, on-site hotels, concessions, parking, transportation facilities, roads, water or
sewer facilities, parks or environmental remediation.

A city or county may use Chapter 334 only to construct a project that falls within the definition
of the term “venue” or the term “related infrastructure.” However, once the venue facility is
constructed, state law permits the facility to be used for an event that is not related to one of the
above-described venue purposes, such as a community-related event.”** Also, if an already
existing facility would qualify as a venue project under Chapter 334, a city or a county may use
the authority granted under Chapter 334 to aid that facility even though it was originally
constructed or undertaken under the authority of other law.?*

Procedure for Authorizing a Venue Project
Step One:
The city or county must obtain approval for the project from the comptroller’s office.

Before a city or county may have an election to undertake a venue project, it must obtain
approval of the project from the comptroller’s office.”*® The comptroller reviews the project to
determine whether the proposed financing would “have a significant negative fiscal impact on
state revenue.” To obtain this approval, the city or county must send to the comptroller a copy of
the resolution proposing the venue project.”®” This resolution must indicate each proposed
project and each method of financing for the project.?®® Within 14 days of the comptroller’s
receipt of the resolution, it must perform the required state fiscal impact analysis and provide the
city or county with written notice of its decision.>® If the comptroller determines that the
resolution would have a significant negative impact on state revenue, the comptroller must
indicate in writing how the local government could change the resolution so that there would not
be such a negative impact.*® If the comptroller fails to provide the required analysis in less than
30 days, the resolution is considered to be approved by the comptroller.?*

24 Tex. Loc. Gov’t Code § 334.004.

25 1d. § 334.003. (Note that the venue revenues under this section cannot be used for the demolition of the venue
nor the subsequent construction of a new venue.)

26 1d. §8§ 334.021(a)(1), .024. But see Sections 7, 8 and 9 of Tex. H.B. 92, 75" Leg., R.S. (1997) (Excepting
certain cities, counties and venue districts from the requirements of holding an election and obtaining
Comptroller approval if their voters had already approved certain sports facilities in an election held before
the effective date of this legislation).

27 |d. § 334.022(a).

28 |d. § 334.021(b).

29 |d. § 334.022(b).

20 1d. § 334.022(c).

21 1d. §334.022(d).
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If the comptroller finds that a venue project resolution will have a negative fiscal impact on state
revenue, the city or county has 10 days to appeal the comptroller’s decision.?** The appeal is
made to the comptroller, and the comptroller has another 10 days to provide a new analysis and
written notice to the city or county.?*® If the comptroller’s ruling is still negative, the analysis
must again include information on how the local government could change the resolution so that
there would not be such a negative impact on state revenue.?** If the comptroller fails to provide
the required analysis within 30 days, the resolution is automatically considered approved.?* If
the comptroller continues to hold that the venue project would have a negative impact on state
revenue, the city or county would be unable to order the required election on the venue
project.?*

Step Two:
Certain cities or counties must also obtain approval from the local transit authority.

If a venue project resolution contains a proposed sales tax, the city or county must determine
whether that tax would result in the reduction of a sales tax rate that funds a transit authority
created under either Chapter 451 or Chapter 452 of the Transportation Code.?*’ This issue would
arise only if the area was subject to a transit authority sales tax and if the adoption of a venue
project sales tax would place the city or county beyond the two percent cap for the local sales
tax. If these circumstances would arise because of the proposed venue project, the city or county
must send the transit authority a copy of the venue resolution for approval by the authority. This
resolution must designate each venue project and each method of financing that the city or
county proposes to use to finance the project.?*® If the proposed financing for the venue project
would not cause a reduction in the transit authority sales tax, this approval from the transit
authority is not required.

Within 30 days of the transit authority’s receipt of the resolution, it must determine whether the
reduction in the transit authority’s tax rate would have a significant negative impact on its ability
to provide services or would impair any existing contracts.?*® The transit authority must also
provide the written results of its analysis to the city or county within this 30 day period. If the
transit authority’s ruling is negative, it must state how the city or county could change the venue
project resolution so that there would not be a negative impact on the transit authority’s ability to
provide transit service or fulfill existing contracts.?*° If the transit authority fails to provide this
analysis within the required period, the authority is deemed to have approved the resolution.?*

If the transit authority finds that a venue project resolution would have a significant negative
impact on the authority’s ability to provide service or would impair existing contracts, the city or

22 1d. § 334.023(a).

23 1d. § 334.023(b).

24 1d. § 334.023(c).

25 1d. § 334.023(d).

26 1d. §334.024.

247 1d. §8 334.021(a)(2); .0235(a).
28 1d. § 334.021(b).

29 1d. § 334.0235(h).

20 1d. § 334.0235(c).

#L o 1d. § 334.0235(d).
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county may appeal the negative ruling within 10 days.”®* The appeal is made to the transit
authority, and the authority must provide a new analysis and written notice to the city or county
within 10 days of its receipt of the appeal.?®® If the transit authority’s ruling is still negative, the
analysis must include information on how the local government could change the resolution so
that there would not be a negative impact on the authority’s ability to provide service or fulfill
existing contracts.* If the transit authority fails to provide the required analysis within 10 days,
the resolution is automatically considered approved.”® If the transit authority continues to find
that the venue project would have a negative impact, the city or county will be unable to hold the
required election to approve the proposed venue project.

Step Three:
The city or county must hold an election on the venue project.

Once the city or county has received the required approvals from the comptroller and, if
necessary, from the transit authority, the city or county may order an election on the proposed
venue project.”>” The order calling the election must meet all of the following criteria:*>®

e Allow the voters to vote separately on each venue project;
e Designate the venue project(s);

e Designate each method of financing authorized by Chapter 334 that the city or county
wants to use to finance the venue project and designate the maximum rate for each
method; and

e Allow the voters to vote, in the same proposition or in separate propositions, on each
method of financing authorized by Chapter 334 that the city or county wants to use to
finance the project and the maximum rate of each method.

In addition to the above requirements for the election order, there is required wording for the
ballot proposition. The ballot must be printed to allow voting for or against the following

proposition:>*

Authorizing (insert name of city or county) to (insert description of venue
project) and to (insert “impose a new” or “authorize the use of the existing”)
tax at the rate of (insert the maximum rate of the tax) for the purpose of
financing the venue project.

%2 1d. § 334.0236(a).

23 d. § 334.0236(D).

24 1d. § 334.0236(C).

25 |d. § 334.0236(d).

26 1d. § 334.024.

%7 |d. But see Section 7, 8 and 9 of Tex. H.B. 92, 75" Leg., R.S. (1997) (Excepting certain cities, counties and
venue districts from the requirements of holding an election and of obtaining Comptroller approval if their
voters had already approved certain sports facilities in an election held before effective date of this
legislation).

28 1d. § 334.024(h).

29 1d. § 334.024(c).
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If more than one method of financing is to be voted on in one proposition, the ballot must be

printed to permit voting for or against the proposition:**°

Authorizing (insert name of city or county) to (insert description of venue
project) and to impose a (insert each type of tax) tax at the rate of (insert the
maximum rate of each tax) for the purpose of financing the venue project.

If the venue project is for improvements or additions to an existing park or recreation facility,
then the description of the project in the ballot proposition must identify each park or recreation
facility by name or location. %! If the venue project is for the acquisition or improvement of a
new park or recreation facility, then the description of the project in the ballot must specify the
general location where the new park, recreational system or facility will be located. If the venue
project includes improvements and/or additions to all parks and/or recreation facilities of the
city, then the ballot proposition description need not contain the name or location of the
facilities.

The Election Code governs the procedure for holding an election under Chapter 334.%%

Imposing a Sales Tax Under Chapter 334
General Authority to Impose a Venue Project Sales Tax

A city (by ordinance) or a county (by order) may impose, reduce, or repeal a sales tax under the
authority of Chapter 334.%% As indicated earlier, the venue project and the sales tax have to be
approved by the voters at an election in order for the city or county to impose this tax.?** A
county may adopt a sales tax rate of one-eighth, one-fourth, three-eighths, or one-half of one
percent and the ballot must specify which tax rate will be adopted.?®® A city may adopt any rate
that is an increment of one-eighth of one percent and that would not result in a combined local
sales tax rate of two percent.”®®

Ballot Proposition to Adopt a Venue Project Sales Tax

The adoption of the venue project sales tax may be included in the same ballot proposition that
proposes the venue project. The ballot must be printed to allow voting for or against the
following proposition: %’

Authorizing (insert name of city or county) to (insert description of venue project) and
to (insert “impose a new” or “authorize the use of the existing”) tax at the rate of
(insert the maximum rate of the tax) for the purpose of financing the venue project.

200 1d. § 334.024(d).

2L 1d. § 334.024(f).

22 1d. § 334.024(e)

%3 |d. § 334.081(a)-(b).

24 1d. § 334.081(c).

25 1d. § 334.083.

266 Id

27 1d. § 334.081(c)(2) (Refers to tax being approved at an election held under Section 334.024).
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If more than one method of financing is to be voted on in one proposition, the ballot must
be printed to permit voting for or against the proposition:

Authorizing (insert name of city or county) to (insert description of venue
project) and to impose a (insert each type of tax) tax at the rate of (insert the
maximum rate of each tax) for the purpose of financing the venue project.

Increasing the Venue Project Sales Tax

A sales tax that was adopted under Chapter 334 to benefit a venue project may be increased if the
increase is approved at an election.?®® I there is an election to approve an increase in the sales
tax to fund a venue project, the ballot wording must permit voting for or against the following

proposition:**

The adoption of a sales and use tax for the purpose of financing (insert
description of venue project) at the rate of (insert rate) of one percent.

The rate of the county sales tax increased under Chapter 334 can be one-eighth, one-fourth,
three-eighths, or one-half of one percent.?”® The city tax may be increased in one or more
increments of one-eighth of one percent to any rate that the city determines is appropriate that
would not result in a combined rate that exceeds two percent.?’* With certain exceptions, other
issues concerning administration of a Chapter 334 sales tax by a city are governed by the
provisions of Chapter 321 of the Tax Code.?’? If the Chapter 334 sales tax is imposed by a
county, Chapter 323 of the Tax Code generally governs the administration of the tax.*’®

Effective Date of Venue Project Sales Tax

A sales tax imposed under Chapter 334 cannot take effect until at least one full quarter after the
city or county has sent notice to comptroller of the election results.?’* After one full quarter has
expired, the tax will then take effect on the first day of the next calendar quarter. The comptroller
is responsible for collecting the sales tax and remitting it to the city or county, which must then
deposit the money into the venue project fund.””

Termination of Venue Project Sales Tax

When all bonds and obligations payable from money in the venue project fund are paid, the
venue project sales tax must be abolished.””® Alternatively, if the full amount of money needed to
pay these obligations, excluding guaranteed interest, has been set aside in a trust account
dedicated to pay these obligations, the sales tax must be ended. Additionally, a city or county

%8 1d. § 334.084(a).

29 |d. § 334.084(c).

20 1d. § 334.084(b).

271 Id.

22 |d. § 334.082(a), (d). See id. § 334.082(c) (Sections 321.101(b) and 321.506 of the Tax Code are not
applicable to sales taxes authorized under Chapter 334).

23 1d. § 334.082(b), (d). See id. § 334.082(c) (Section 323.101(b) of the Tax Code is not applicable to sales taxes
authorized under Chapter 334).

14 1d. § 334.087.

25 |d. § 334.088.

2% 1d. § 334.089.
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may abolish the Chapter 334 sales tax on its own motion. Regardless of the cause for the
termination of the sales tax, the city or county must notify the comptroller of the tax’s abolition
no later than 60 days before the date on which the tax is set to expire.

Application of Two Percent Local Sales Tax Cap to Chapter 334 Sales Tax

Generally, state law requires that all local sales taxes, when combined, not exceed a total rate of
two percent in any area. However, a city or county is not automatically forbidden from adopting
or increasing a sales tax to pursue a Chapter 334 venue project merely because the adoption of
the tax would cause the combined local sales taxes in an area to exceed this two percent cap.
Instead, state law allows the adoption of the venue sales tax to cause the local sales tax rate of
one of the other taxing authorities in the area to be automatically reduced or require the city or
county to withdraw from the other taxing authority.?”” There are four taxing authorities that are
affected by the adoption of a venue project sales tax if the adoption would cause the maximum
sales tax rate to exceed two percent;*’®

1) arapid transit authority created under Chapter 451 of the Transportation Code;
2) aregional transportation authority created under Chapter 452 of the Transportation Code;
3) acrime control district created under Chapter 363 of the Local Government Code; or

4) an economic development corporation created under Chapter 504 or 505 of the Local
Government Code.

Automatic Reduction of Sales Tax Rate to Adopt a Venue Project Sales Tax

If an area is already at its maximum local sales tax rate of two percent and a proposed venue
project election would place the locality beyond the maximum local sales tax rate, the venue
project sales tax election is also to be treated as an election to reduce the tax rate of another
taxing authority.?’”® Only two of the taxing authorities above would have their sales tax rate
automatically reduced in this manner: the crime control district and the economic development
corporation. If there is only one such authority whose sales tax is affected, the ballot proposition
for the adoption of the Chapter 334 sales tax must clearly state that the affected taxing
authority’s tax rate will be reduced. If more than one such taxing authority’s tax rate is affected,
the Chapter 334 sales tax election must allow voters to choose which authority’s tax will be
reduced. The sales tax rate of the chosen taxing authority is then reduced to the highest rate that
would allow the locality not to exceed the two percent cap.

If another taxing entity’s sales tax rate is reduced automatically at such an election, the taxing
entity’s sales tax rate is reduced throughout the entity’s jurisdiction.”®® A taxing authority does
not have the power to reduce its sales tax rate only in one part of its jurisdiction. The rate must
be uniform throughout its jurisdiction. However, the taxing authority’s sales tax would
automatically increase if the Chapter 334 rate is later reduced or later expires, but only if the tax
was reduced originally by the adoption of a venue project sales tax.?®*

2T 1d. § 334.085.

8 1d. § 334.085(a).
29 |d. § 334.085(b).
280 1d. § 334.085(d).
21 d. § 334.085(c).
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Voters may adopt or raise any dedicated or special purpose municipal sales tax on a combined
ballot proposition that also lowers or repeals any such tax.?®> The language in the ballot must
contain the language appropriate for such changes to the tax as required in any stand-alone
election. A negative vote on the combined ballot would leave the sales tax situation unchanged.
This would not apply to counties wishing to adopt or to raise a venue project sales tax.

Required Withdrawal from a Transit Authority To Adopt a Venue Project Sales Tax

If the enactment or increase of a Chapter 334 sales tax would cause the combined local sales tax
rate to exceed two percent and the taxing authority whose sales tax would have to be reduced is a
transit authority, the city or county imposing the tax must withdraw from the transit authority. As
indicated above, there are two types of transit authorities to which this rule applies: a rapid
transit authority and a regional transportation authority.”®® The rules are slightly different for
each type of transit authority and are discussed separately below:

Chapter 451 Rapid Transit Authority. If the transit authority is organized under
Chapter 451 of the Transportation Code, a separate election first must be held on the
issue of withdrawing the affected cities from the transit authority.”®* The Chapter 334
sales tax may not be imposed in a city unless the voters of that city have previously
approved their city’s withdrawal from the transit authority. Once a city has voted to
withdraw from the transit authority, the transit authority no longer has any duty to
provide services within the city unless required to do so by federal law. In conducting an
election to decide whether a city will withdraw from a Chapter 451 transit authority, a
city must follow the requirements of Subchapter M in Chapter 451 of the Transportation
Code.

Chapter 452 Regional Transportation Authority. If the transportation authority is
organized under Chapter 452 of the Texas Transportation Code, an election to approve or
increase the Chapter 334 venue sales tax is treated as an election to withdraw from the
transportation authority.?®®> The ballot language at this election must clearly state that the
adoption of the Chapter 334 sales tax will result in automatic withdrawal of the county or
city from the transportation authority. Even if the voters choose to withdraw from the
transportation authority by approving the Chapter 334 tax, the city or county still may not
impose the Chapter 334 sales tax until the county or city’s financial obligations to the
transportation authority are satisfied in accordance with Subchapter Q of Chapter 452 of
the Transportation Code. Also, in conducting an election on whether to withdraw from a
Chapter 452 transportation authority, a city or county must follow the requirements of
Subchapter Q in Chapter 452 of the Transportation Code.

282 Tex. Tax Code § 321.409.

%3 Tex. Loc. Gov’t Code § 334.085(a)(1)-(2).
284 1d. § 334.085(b-1).

% |d. § 334.0855 (West 2005).
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Additional Taxes and Fees that VVoters Can Approve

1. Short-Term Motor Vehicle Rental Tax
Authority to Adopt the Motor Vehicle Rental Tax

With permission of the voters, a city or a county may fund venue projects within its jurisdiction
by imposing a tax on the rental of a motor vehicle within the city or county.?®® Any such tax must
be approved at an election held in accordance with the rules of Chapter 334. The ballot language
for the motor vehicle rental tax must specify the maximum rate of the rental tax that can be
adopted.?’ In addition, the rental tax may only be imposed if the city or county issues bonds or
other obligations for the venue project within one year of imposing the rental tax.?®® The tax
would apply only to agreements to rent a motor vehicle to another for consideration for a period
of not longer than 30 days.?®® It is important to note that the motor vehicle rental tax may not be
imposed to fund a venue project that is an area or facility that is part of a municipal parks and
recreation system, with one exception.”®® In 2017, legislation passed authorizing a city located on
the international border to finance a city parks and recreation system, or improvements or
additions to a city parks and recreation system, or an area or facility (including an area or facility
for active transportation use) that is part of a city parks and recreation system, using vehicle
rental tax revenue.”®!

Ballot Proposition to Adopt a Motor Vehicle Rental Tax

The adoption of the motor vehicle rental tax may be included in the same ballot proposition that
proposes the venue project. The ballot must be printed to allow voting for or against the
following proposition:**?

Authorizing (insert name of city or county) to (insert description of venue
project) and to (insert “impose a new” or “authorize the use of the existing”)
tax at the rate of (insert the maximum rate of the tax) for the purpose of
financing the venue project.

If more than one method of financing is to be voted on in one proposition, the ballot must
be printed to permit voting for or against the proposition:

Authorizing (insert name of city or county) to (insert description of venue
project) and to impose a (insert each type of tax) tax at the rate of (insert the
maximum rate of each tax) for the purpose of financing the venue project.

28 1d. § 334.102.

287 1d. § 334.103(b).

%88 |d. § 334.112(b).

%9 See id. § 334.101(a)(2) (Defining the term “rental” to mean an agreement by an owner of a vehicle
authorizing exclusive use of that vehicle by another for consideration for 30 days or less [emphasis added]).

29 |d. § 334.1015.

21 1d. § 334.1015(b).

22 |d. § 334.102(c)(2). (Referring to the tax being approved at an election under Section 334.024.)
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Effective Date and Ending Date of the Motor Vehicle Rental Tax

After approval by the voters, the motor vehicle rental tax becomes effective on the date
prescribed by the ordinance or order imposing the tax.?*® The tax is on the gross receipts from the
rental of a motor vehicle.?®® Its rate may be set only in increments of one-eighth of one percent,
and in most cases may not exceed five percent.”* All revenue from the tax must be deposited in
the venue project fund.?*® Additionally, the city or county cannot continue to impose a motor
vehicle rental tax once the bonds or other obligations for the project have been paid in full. >’

Ability to Decrease, Abolish or Increase the Motor Vehicle Rental Tax

Once in place, the motor vehicle rental tax may be decreased or abolished, by ordinance or order,
on the city or county’s own motion.?*® However, the tax may be increased only if the increase is
approved at an election on the issue and the resulting tax rate will not in most cases exceed five
percent.”® At an election to increase the motor vehicle rental tax, the ballot must be worded to

allow voting for or against the following proposition;:*®

The increase of the motor vehicle rental tax for the purpose of financing
(insert description of venue project) to a maximum rate of (insert new
maximum rate) percent.

Collection and Enforcement of the Motor Vehicle Rental Tax

The comptroller’s office is not involved in the collection of the motor vehicle rental tax. Instead,
the tax is collected by the owner of the motor vehicle rental agency and remitted to the city or
county.®* The order or ordinance imposing the tax should specify how the rental tax is to be
reported and remitted to the city or county.®*? Additionally, the order or ordinance may also
prescribe penalties for the failure to keep the required records, report when required, or pay the
tax when due. Finally, the city or county attorney is empowered to bring a lawsuit to collect the
rental tax.

All the gross receipts of an entity that rents motor vehicles are presumed to be subject to the
motor vehicle rental tax, except for those receipts for which the entity can provide an exemption

23 1d. § 334.112.

294 1d. § 334.109.

2% 1d. § 334.103(a). See also id. § 334.103(c). (Providing that a county with a population of 2 million or more
that is adjacent to a county with a population of more than 1 million may by order impose the rate to a
maximum of 6%).

2% 1d. §334.115.

27 1d. § 334.112(b).

2% 1d. § 334.102(b).

299 1d. § 334.104(a). See also id. § 334.1041 (Allowing a county with a population of 2 million or more that is
adjacent to a county with a population of more than 1 million may by order increase the rate to a maximum of
6% if the increase is approved by the voters).

00 1d. §§ 334.104(b), .1041(c).

%L |d. §§ 334.105(a), .113(a). See Id. § 334.108. (State law requires that each bill or other receipt for a taxed

rental contain the following language in a conspicuous location: “ (insert name of taxing county or city)
requires that an additional tax of ___ percent (insert tax rate) be imposed on each motor vehicle rental for the
purpose of financing (describe venue project).”).

32 1d. §334.113.
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certificate.®®® In addition to any local record-keeping requirements, state law requires motor
vehicle rental agencies to keep records reflecting the gross receipts from motor vehicle rentals
and the tax paid on each rental.*® These records must be kept for at least four years. Failure to
keep such records is a misdemeanor offense.>®

State law also requires that persons buying a motor vehicle rental business withhold an amount
sufficient to cover any delinquent motor vehicle rental taxes that are due to the city or county out
of the purchase price.*® The buyer must withhold this amount until the seller provides a proper
receipt from the city or county showing that the tax has been paid or that no tax is due. If the
buyer does not withhold the required amount, the buyer becomes liable for any delinquent rental
taxes owed by the purchased motor vehicle rental business.*®” The buyer of a motor vehicle
rental business may request that the city or county provide a receipt showing that no motor
vehicle rental tax is due from the business to be purchased or, if tax is due, what amount of tax is
owed.*® The city or county is then required to issue the statement not later than the 60th day
after receipt of the request. If the city or county fails to issue the statement within this period, the
purchaser is released from the obligation to withhold the amount due from the purchase price.**

Cities and counties are required to allow a person who is required to collect and remit the motor
vehicle rental tax to retain one percent of the amount collected as reimbursement for the costs of
collecting the tax.*'° Nonetheless, a person required to collect and remit the motor vehicle rental
tax is not entitled to the one percent reimbursement if the person fails to remit the tax to the city
or county within 15 days of the end of the collection period.®** The date postmarked by the
United States Postal Service is considered to be the date of receipt by the city or county.

Exemptions from the Motor Vehicle Rental Tax

Certain entities (primarily public entities) are exempt from a motor vehicle rental tax imposed
under Chapter 334.3'2 The city or county should consult Subchapter E in Chapter 152 of the Tax
Code to discern which entities are exempt from the rental tax.

Additionally, certain types of vehicles do not fall within the definition of “motor vehicle” under
Chapter 334 and cannot be taxed.*™® For instance, the rental of trailers, road-building machines,
trucks with a rating of more than one-half ton, trains, farm machines or bicycles is not taxable.

03 1d. § 334.109.

%4 1d. §334.110.

%05 1d. §334.111.

06 |d. § 334.114(a).
%07 1d. § 334.114(b).
%8 1d. § 334.114(c).
%09 1d. § 334.114(d).
10 1d. § 334.1135(a).
11 1d. § 334.1135(h).
12 1d. §334.107.

3 1d. § 334.101(a)(1). (Definition of “motor vehicle™).
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2. Admissions Tax on Tickets Sold at a Venue Project

If a city or county has issued bonds for a venue project, the city or county may impose a tax on
each admission ticket sold for an event at the venue project.*** The admissions tax must have
been approved at an election held in accordance with the rules of Chapter 334, and the ballot
language must specify the maximum rate of the tax being adopted.*!®> The admission tax rate may
not exceed 10 percent of the price of an admission ticket.*'®

Ballot Proposition to Adopt an Admissions Tax

The adoption of the admissions tax may be included in the same ballot proposition that proposes
the venue project. The ballot must be printed to allow voting for or against the following
proposition:’

Authorizing (insert name of city or county) to (insert description of venue
project) and to (insert “impose a new” or “authorize the use of the existing”)
tax at the rate of (insert the maximum rate of the tax) for the purpose of
financing the venue project.

If more than one method of financing is to be voted on in one proposition, the ballot must
be printed to permit voting for or against the proposition:

Authorizing (insert name of city or county) to (insert description of venue
project) and to impose a (insert each type of tax) tax at the rate of (insert the
maximum rate of each tax) for the purpose of financing the venue project.

Effective Date and Ending Date of Admissions Tax

After approval by the voters, the venue project admissions tax becomes effective on the date
prescribed by the ordinance or order imposing the tax.>'® The admissions tax is imposed only on
tickets sold as admission to an event held at the venue project, and all revenue from the tax must
be deposited into the venue project fund.*!® Once the venue project’s bonds or other obligations
are paid in full, the city or county can no longer impose an admissions tax.*

Decrease, Abolition or Increase of the Admissions Tax

Once in place, the admissions tax may be decreased or abolished on the city or county’s own
action.®®! The tax can be increased only if the increase is approved at an election and the

14 |d. § 334.151(a). But see Tex. Const. art. VIII, § 1 (f); Hoefling v. City of San Antonio, 20 S.W. 85, 88 (Tex.
1892); City of Houston v. Harris County Outdoor Advertising Association, 879 S.W.2d 322, 326-327 (Tex.
App. — Houston [14" Dist.] 1994, pet. denied); State v. Rope, 419 S.W.2d 890, 897 (Tex. Civ. App.—Austin
1967, writ ref’d n.r.e.).

315 Tex. Loc. Gov’t Code §§ 334.151(c), .152(c).

16 |1d. § 334.152(b).

17 1d. § 334.151(c)(2). (Referring to the tax being approved at an election under Section 334.024).

318 1d. § 334.155(a).

19 |1d. §8§ 334.152(a), .157.

20 1d. § 334.155(b).

%21 1d. § 334.152(d).
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resulting tax rate will not exceed 10 percent of the price of an admission ticket.*?? At an election

to increase the admissions tax, the ballot must be worded to allow voting for or against the
following proposition:

The increase of the admissions tax for the purpose of financing (insert
description of venue project) to a maximum rate of (insert new percentage rate)
percent of the price of each ticket sold as admission to an event held at an
approved venue.

Collection and Enforcement of the Admissions Tax

The comptroller’s office is not involved in the collection of the admissions tax. Instead, the tax is
collected by the owner or lessee of the venue project and remitted to the city or county.**® The
order or ordinance imposing the admissions tax should specify how the tax is to be reported and
remitted to the city or county.*** Additionally, the order or ordinance may prescribe penalties for
the failure to keep the required records, report when required, or pay the tax when due.’®
Finally, the city or county attorney is empowered to bring a lawsuit to collect the admissions tax.

A county or city may allow the lessee or owner of the venue project to retain a percentage of the
admission taxes collected as reimbursement for the costs of collecting the tax.**® The ordinance
or order may also provide that the venue project owner or lessee may retain this reimbursement
only if the owner or lessee meets the local requirements for paying the tax and filing the reports.

3. Tax on Event Parking at a VVenue Project

A city or a county may impose a tax for each motor vehicle that parks in a parking facility of a
venue project.?” As with other taxes imposed under Chapter 334, the parking tax must have been
approved at an election and the ballot language must specify the maximum rate of the tax being
adopted.®?® Also, the city or county is authorized to impose the parking tax only if bonds or other
obligations have been issued under Chapter 334 for the venue project.**°

The tax rate may be designated as a percentage of the price charged for event parking by the
owner or lessee of the venue project or as a flat amount on each parked motor vehicle.**
However, the tax may not exceed $3.00 per vehicle for a venue event.®** This tax applies to
parking that occurs during a period beginning three hours before and ending three hours after an
event at a venue project, unless the approved venue project consists of three or more separate but

%22 |d. § 334.153.

%3 1d. §8§ 334.154(a), .156(a).

4 |d. § 334.156(a).

25 1d. § 334.156(b).

%6 1d. § 334.156(c).

%27 |d. § 334.201(a).

28 |d. §8 334.201(c), .202(c).

29 |d. § 334.205(b).

%0 1d. § 334.202(a).

1 1d. § 334.202(b). See also id. § 334.202(b-1) (Allows a city with a population of more than 700,000 within a
county with a population of more than one million adjacent to a county with a population of more than two
million to impose a parking tax rate not to exceed $5 for each motor vehicle).
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adjacent venue facilities.*** If the approved venue does consists of three or more separate but
adjacent venue facilities, then the tax can apply during any hours.

Ballot Proposition to Adopt an Event Parking Tax

The adoption of the event parking tax may be included in the same ballot proposition that
proposes the venue project. The ballot must be printed to allow voting for or against the
following proposition:**

Authorizing (insert name of city or county) to (insert description of venue
project) and to (insert “impose a new” or “authorize the use of the existing”)
tax at the rate of (insert the maximum rate of the tax) for the purpose of
financing the venue project.

If more than one method of financing is to be voted on in one proposition, the ballot must
be printed to permit voting for or against the proposition:

Authorizing (insert name of city or county) to (insert description of venue
project) and to impose a (insert each type of tax) tax at the rate of (insert the
maximum rate of each tax) for the purpose of financing the venue project.

Effective Date and Ending Date for Event Parking Tax

After approval by the voters, the parking tax becomes effective on the date prescribed by the
ordinance or order imposing the tax.** The tax may continue only until the venue project’s
bonds or other obligations have been fully paid.*** As with the other taxes, all revenue from the
parking tax must be deposited in the venue project fund.3*

Decrease, Abolition or Increase of the Event Parking Tax

The parking tax may be decreased or abolished, by ordinance or order, on the city or county’s
own motion.*¥’ The tax may be increased only if the increase is approved at an election and the
resulting tax rate will not exceed $3.00.%*® At an election to increase the parking tax, the ballot
must be worded to allow voting for or against the following proposition:

The increase of the parking tax for the purpose of financing (insert
description of venue project) to a maximum rate of (insert new rate).

%2 1d. § 334.201(b), (b-1).

3 |d. § 334.201(c) (Referring to the tax being approved at an election under Section 334.024).

%4 1d. § 334.205.

%5 1d. § 334.205.

%% 1d. §334.207.

57 1d. § 334.202(d).

%8 |d. § 334.203. See also id. § 334.2031 (Allows a city with a population of more than 700,000 within a county
with a population of more than one million adjacent to a county with a population of more than two million
ability to increase a parking tax rate not to exceed $5 for each motor vehicle).
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Collection and Enforcement of the Event Parking Tax

The comptroller’s office is not involved in the collection of the event parking tax. Instead, the tax
is collected by the owner or lessee of the venue project and remitted to the city or county.®* The
order or ordinance imposing the parking tax should specify how the tax is to be reported and
remitted to the city or county.>*® Additionally, the order or ordinance may prescribe penalties for
the failure to keep the required records, report when required, or pay the tax when due. Finally,
the city or county attorney is empowered to bring a lawsuit to collect the parking tax.

By order or ordinance, a county or city may allow the lessee or owner of the venue project to
retain a percentage of the parking taxes collected as reimbursement for the costs of collecting the
tax.>*! The ordinance or order may also provide that the venue project owner or lessee may retain
this reimbursement only if the owner or lessee meets the local requirements for paying the tax
and filing reports.

4. Imposing an Additional Hotel Occupancy Tax

Another way to fund a venue project within its boundaries is for a city (by ordinance) or a county
(by order) to impose an additional hotel occupancy tax of up to two percent on the use of a hotel
room.>*? This additional hotel occupancy tax must be approved at an election and the ballot
language must specify the maximum rate of the tax being adopted.®** The additional hotel
occupancy tax may be imposed only if the city or county issues bonds or other obligations for a
venue project within one year of imposing the tax.*** If an additional hotel occupancy tax is
approved, the voters can decide to use ad valorem (property) tax revenue for a venue project.*®

However, the additional local hotel occupancy tax may not be imposed to fund a venue project
that is an area or facility that is part of a municipal parks and recreation system or that is a certain
Type A or Type B economic development project.>*® Nor may the hotel occupancy tax be
imposed to finance a watershed protection and preservation project, recharge protection project,
conservation easement or open space preservation program.**’ Legislation passed in 2017
clarifying that the additional local hotel occupancy tax may be used for tourist development
areas, and, in cities located on the international border, airport facilities.*

%39 1d. §8§ 334.204, .206(a).

#01d. § 334.206(a)-(b).

1 1d. § 334.206(c).

¥2|d. § 334.254(a). See also id. § 334.254(c) (Dallas County is authorized to impose an additional hotel
occupancy tax of up to three percent of the price paid for a room in a hotel).

3 1d. §8 334.252(b)(2), .254(b).

¥4 1d. § 334.257(b).

5 1d. §334.0241.

%6 1d. § 334.2515. See also id. 334.2516 (Authorizing additional hotel occupancy tax revenue being used by the
city of Grand Prairie for a convention center facility or related infrastructure to be constructed on certain park
property acquired by purchase or lease).

%7 1d. § 334.2517.

¥ 1d. § 334.2515.
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Application of the Additional Hotel Occupancy Tax

If approved by the voters, the Chapter 334 hotel occupancy tax is in addition to any local hotel
occupancy tax that the city or county may impose under Chapter 351 or 352 of the Tax Code.>**
The rate of a hotel occupancy tax imposed under Chapter 334 of the Local Government Code
may be set at any percentage that was approved by the voters, but generally may not exceed two
percent of the price of a hotel room.**® A city or county may not propose a hotel occupancy tax
rate that would cause the combined hotel occupancy tax rate imposed from all sources at any
location in the city or county to exceed 17 percent of the price paid for a room in a hotel. Not
included in the calculation of the combined hotel occupancy tax rate are: (1) an assessment for an
improvement project under Local Government Code Sec. 372.0035; (2) an assessment imposed
by a Municipal Management District pursuant to Local Government Code Chapter 375; or (3) a
fee collected by a hotel to recover the cost of an assessment described by (1) or (2), above.**!

1. meets the definition of “hotel” under Section 156.001 of the Tax Code;
2. costs at least $2.00 per night; and
3. isordinarily used for sleeping.

Certain types of accommodations do not fall within the definition of the term “hotel” for
purposes of the Chapter 334 hotel occupancy tax. For instance, hospitals, sanitariums, nursing
homes, and dormitories or other non-hotel housing facilities owned by institutions of higher
education may not charge the tax.*2 Also, the comptroller’s office has interpreted the statute to
exclude recreational vehicles (RVs) and RV rental spaces from taxation.**®

Ballot Proposition to Adopt an Additional Hotel Occupancy Tax

The adoption of the additional hotel occupancy tax may be included in the same ballot
proposition that proposes the venue project. The ballot must be printed to allow voting for or

against the following proposition:***

Authorizing (insert name of city or county) to (insert description of venue
project) and to (insert “impose a new” or “authorize the use of the existing”)
tax at the rate of (insert the maximum rate of the tax) for the purpose of
financing the venue project.

Authorizing (insert name of city or county) to (insert description of venue
project) and to (insert “impose a new” or “authorize the use of the existing”)
tax at the rate of (insert the maximum rate of the tax) for the purpose of
financing the venue project.

¥91d. § 334.253(¢).

%0 |d. § 334.254(a). See also id. § 334.254(c) (Authorized Dallas County to impose a three percent rate with
voter approval).

L 1d. § 334.254(d).

%2 |d. § 334.251 (Referring to the definition of hotel according to Section 156.001 of the Tax Code).

3 However, RV’s may become taxable if they become fixed in place and lose their mobile nature.

Tex. Loc. Gov’t Code § 334.252(b)(2) (Referring to the tax being approved at an election under Section

334.024).
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Additionally, the proposition must include the following language:**®

If approved, the maximum hotel occupancy tax rate imposed from all sources
in (insert name of city or county) would be (insert the maximum combined
hotel occupancy tax rate that would be imposed from all sources at any location
in the city or county, as applicable, if the rate proposed in the ballot proposition
is adopted) of the price paid for a room in a hotel.

If more than one method of financing is to be voted on in one proposition, the ballot must
be printed to permit voting for or against the proposition:

Authorizing (insert name of city or county) to (insert description of venue
project) and to impose a (insert each type of tax) tax at the rate of (insert the
maximum rate of each tax) for the purpose of financing the venue project.

Effective Date and Ending Date of the Additional Hotel Occupancy Tax

Once approved, the hotel occupancy tax becomes effective on the date prescribed by the
ordinance or order imposing the tax.>*® A city or county is not authorized to impose or continue a
venue project hotel occupancy tax if the bonds or obligations for the venue project have been
paid in full or if no such obligations were issued.**” All revenue from the tax must be deposited
into the venue project fund.*®

Decreasing, Abolishing or Increasing the Additional Hotel Occupancy Tax

Unlike the other taxes discussed above, Chapter 334 does not provide any authority for a city or
county to decrease or abolish the additional hotel occupancy tax. However, Chapter 334
expressly states that the additional hotel occupancy tax may only be increased if the increase is
approved at an election on the issue and the resulting additional tax rate will not exceed two
percent.®* At an election to increase the hotel occupancy tax, the ballot must be worded to allow
voting for or against the following proposition:

The increase of the hotel occupancy tax for the purpose of financing (insert
description of venue project) to a maximum rate of (insert new rate) percent. If
approved, the maximum hotel occupancy tax rate imposed from all sources
in (insert name of city or county) would be (insert the maximum combined
hotel occupancy tax rate that would be imposed from all sources at any location
in the city or county, as applicable, if the rate proposed in the ballot proposition
is adopted) of the price paid for a room in a hotel.”

%5 |1d. § 334.024(d-1).
%6 |d. § 334.257(a).
%7 1d. § 334.257(b).
%8 1d. §334.258.

%9 1d. § 334.255.
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Collection of the Additional Hotel Occupancy Tax

The comptroller’s office is not involved in the collection of any local hotel occupancy tax.
Instead, the tax is collected by the local hotels and remitted to the city or county.**® The order or
ordinance imposing the hotel occupancy tax should specify how the tax is to be reported and
remitted to the city or county. Section 334.253 of the Local Government Code makes certain
provisions of the Tax Code applicable to the imposition, computation, administration, collection
and remittance of the Chapter 334 hotel tax. These tax statutes provide for specific penalties
which may be assessed against hotel operators who file late or false tax returns.*** For instance, a
city ordinance may include a provision that makes it a criminal misdemeanor offense to fail to
collect the tax, fail to file a return, file a false return, or fail to timely make the remittances.**
Municipal courts may assess a fine not to exceed $500 for any such offense.**® Under the
applicable sections of the Tax Code, counties do not have the authority to criminalize the failure
to comply with local hotel occupancy tax requirements. However, cities and counties are given
the authority to take the following actions against a hotel operator who fails to report or collect
the local hotel occupancy tax:*

e require the forfeiture of any revenue the city allowed the hotel operator to retain for
its cost of collecting the tax (only a city can do this, not a county);

e Dbring a civil suit against the hotel operator for noncompliance;

e ask the district court to enjoin operation of the hotel until the report is filed and/or the
tax is paid; and

e any other remedies provided under Texas law.

The most noteworthy of these remedies is the ability to request that the district court close down
the hotel if the hotel occupancy taxes are not turned over. Often, a city or county has gained
compliance simply by informing the hotel operator of the possibility of such a closure.

The hotel occupancy tax ordinance or order may also require that persons buying a hotel retain
out of the purchase price an amount sufficient to cover any delinquent hotel occupancy taxes that
are due to the city or county.*® If the buyer does not remit to the city or county such amount or
show proof that the hotel is current in remitting its hotel occupancy taxes, the buyer becomes
liable for any delinquent hotel occupancy taxes due on the purchased hotel. The buyer of a hotel
may request that the city or county provide a receipt showing that no hotel occupancy tax is due
on the property to be purchased. The city or county is then required to issue the statement not
later than the 60" day after the request. If the city or county fails to issue the statement within the
deadline, the purchaser is released from the obligation to withhold the amount due from the
purchase price.

%0 See id. § 334.253 (making parts of Chapters 351 and 352 of the Tax Code applicable to a hotel occupancy tax

imposed under Chapter 334 of the Local Government Code).
%L |d. § 334.253. (Refers to Sections 351.004 and 352.004 of the Tax Code.)
%2 1d. (Refers to Section 351.004.)
%3 1d. §54.001(b).
%4 1d. § 334.253. (Refers to Sections 351.004, 351.005 and 352.004 of the Tax Code.).
%5 1d. (Refers to Sections 351.0041 and 352.0041 of the Tax Code).
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Cities or counties may allow hotel operators to retain up to one percent of the amount of hotel
occupancy taxes collected as reimbursement for the costs of collecting the tax.**® Cities and
counties are not themselves permitted to retain any of the collected tax to cover costs of
imposing or collecting the tax. Cities, but not counties, may also require that such reimbursement
will 3aGl#tomaticaIIy be forfeited by a hotel that fails to pay tax or file a report as required by the
city.

Hotel owners should note that each bill or receipt for a hotel charge that is subject to the Chapter
334 hotel occupancy tax must contain a statement listing the applicable hotel occupancy tax rate
collected by the hotel from the customer.*®® This statement must list the State of Texas and the
State’s rate (6%), as well as all other taxing authorities and the hotel occupancy rate they impose.

Exemptions from the Chapter 334 Hotel Occupancy Tax

Certain entities are exempt from the hotel occupancy tax imposed under Chapter 334 of the
Local Government Code.>*® Texas statutes allow an exemption from the hotel occupancy tax for
persons who have contracted to use a hotel room for more than 30 consecutive days.®
Additionally, the hotel occupancy tax does not apply to certain federal and other high-level
officials traveling on federal or state business.*’* Rather than paying the hotel tax, federal
employees, foreign diplomatic personnel and certain high-level state employees simply present a
tax exemption certificate to the hotel 32

officers or employees of a state agency, institution, board or commission who are traveling on
official business must pay the hotel occupancy tax but are entitled to a refund from the involved
governmental taxing entities. *”® The state and local governments refund the hotel occupancy tax
to the exempt employee through a separate process. A city or county may want to request a copy
of the comptroller’s refund application form for the state hotel occupancy tax and adapt that form
for handling refunds of the municipal or county hotel occupancy tax.

City and county officers and employees are not exempt from the state or local hotel occupancy
tax even if the officers or employees are traveling on official business. Further, cities may not
authorize additional exemptions from the hotel occupancy tax. For example, with regard to a
hotel tax imposed under Chapter 351 of the Tax Code, the Attorney General ruled in JM-865
(1988) that cities could not grant an exception to the tax for religious, charitable or educational
organizations without new constitutional or statutory authority to do so.

5. Facility Use Tax on Members of a Major League Team

If bonds have been issued under Chapter 334 of the Local Government Code by a county or city
for a venue project within the city or county, the city or the county may impose a tax per game

%6 1d. (Refers to Sections 351.005 and 352.005 of the Tax Code).

%7 |d. (Refers to Section 351.005 of the Tax Code).

%8 1d. § 334.256(a).

%9 |d. § 334.253 (Refers to Sections 351.002(c), 351.006, 352.002(c) and 352.007 of the Tax Code).

0 1d. (Refers to Sections 351.002(c) and 352.002(c) of the Tax Code).

¥11d. (Refers to Sections 351.006 and 352.007 of the Tax Code). See LaQuinta Inns, Inc. v. Sharp, No. 95-
15739 (53" Dist. Ct., Travis County, Tex. April 30, 1996).

2 See 34 Tex. Admin. Code § 3.161.

88 Tex. Loc. Gov’t Code § 334.253 (Refers to Sections 351.006 and 352.007 of the Tax Code).
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against each member of a major league team playing in the venue project.®’* The facility use tax
must have been approved at an election held in accordance with the rules of Chapter 334, and the
ballot language must specify the maximum rate of the tax being adopted.*”

Ballot Proposition to Adopt a Facility Use Tax

The adoption of the facility use tax may be included in the same ballot proposition that proposes
the venue project. The ballot must be printed to allow voting for or against the following
proposition:3’°

Authorizing (insert name of city or county) to (insert description of venue
project) and to (insert “impose a new” or “authorize the use of the existing”)
tax at the rate of (insert the maximum rate of the tax) for the purpose of
financing the venue project.

If more than one method of financing is to be voted on in one proposition, the ballot must be
printed to permit voting for or against the following proposition:

Authorizing (insert name of city or county) to (insert description of venue
project) and to impose a (insert each type of tax) tax at the rate of (insert the
maximum rate of each tax) for the purpose of financing the venue project.

Effective Date and Ending Date of the Facility Use Tax

After approval by the voters, the facility use tax becomes effective on the date prescribed by the
ordinance or order imposing the tax.*”” The tax rate may be set at any uniform monetary amount
but may not exceed $5,000 per game per member of a professional sports team playing in the
venue project.®”® The facility use tax may be imposed only on games actually held in the venue
project. The city or county is not authorized to collect such a facility use tax if the venue project
bonds have been paid in full or if no such bonds are issued.*”® All revenue from the tax must be
deposited in the venue project fund.3®

Decrease, Abolition, or Increase of Facility Use Tax

Once in place, the facility use tax may be decreased or abolished, by ordinance or order, on the
city or county’s own motion.*® The tax may be increased only if the increase is approved at an
election and the resulting tax rate would not exceed $5,000 per member per game.*®? At an

¥4 1d. §§ 334.302, .306. See Tex. Const. art. VIII, Section 1 (f); Hoefling v. City of San Antonio, 20 S.W. 85, 88
(Tex. 1892); City of Houston v. Harris County Outdoor Advertising Association, 879 S.W.2d 322, 326-327
(Tex. App. — Houston [14™ Dist.] 1994, pet. denied); State v. Rope, 419 S.W.2d 890, 897 (Tex. Civ. App. —
Austin 1967, writ ref’d n.r.e.).

%5 Tex. Loc. Gov’t Code 8§ 334.302, .303.

76 1d. § 334.302(c)(2) (Referring to the tax being approved at an election under Section 334.024).

¥ |d. § 334.306(a).

%8 |1d. § 334.303(a)-(b).

9 |1d. § 334.306(b).

%9 1d. § 334.308.

%L 1d. § 334.303(d).

¥ |d. § 334.304(a).
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election to increase the facility use tax, the ballot must be worded to allow voting for or against

the following proposition:®**

The increase of the facility use tax for the purpose of financing (insert
description of venue project) to a maximum rate of (insert new rate) a game.

Collection and Enforcement of the Facility Use Tax

The comptroller’s office is not involved in the collection of the facility use tax. Instead, the tax is
collected by the owner or lessee of the venue project and remitted to the city or county.®** The
order or ordinance imposing the facility use tax should specify how the tax is to be reported and
remitted to the city or county.®®® Additionally, the order or ordinance may prescribe penalties for
the failure to keep the required records, to report when required, or to pay the tax when due.®
Finally, the city or county attorney is empowered to bring a lawsuit to collect the facility use tax.

By order or ordinance, a county or city may allow the lessee or owner of the venue project to
retain a percentage of the facility use taxes collected as reimbursement for the costs of collecting
the tax.*®’ The ordinance or order may also provide that the venue project owner or lessee may
retain this reimbursement only if the owner or lessee meets the local requirements for paying the
tax and filing reports.

It is important to note that the facility use tax may be collected only from members of a “major
league team” as defined by Section 334.301 of the Local Government Code. That section defines
this term to include a team that is a member of the National Football League, the National
Basketball Association or the National Hockey League. The term also includes a major league
baseball team or any other professional team.

6. Livestock Facility Use Tax in Certain Cities and Counties

If bonds have been issued under Chapter 334 of the Local Government Code by a certain county
or city for a venue project within the city or county, the city or the county may impose a
livestock facilities tax for the use or occupancy by livestock of a stall or pen®*® at a designated
facility.®®® The livestock facility use tax must have been approved at an election held in
accordance with the rules of Chapter 334, and the ballot language must specify the maximum
rate of the tax being adopted.>*

83 1d. § 334.304(b).

¥4 |d. §§ 334.305(a), .307(a).

%5 |d. § 334.307(a).

%86 1d. § 334.307(b).

%7 1d. § 334.307(c).

388 Id. § 334.401(3) (Definition of “stall or pen”).

%9 1d. §§ 334.401(1) (Definition of “designated facility”); .402 (This subchapter applies to (1) a county in which
the majority of the population of two or more cities with a population of 300,000 or more are located or (2) a
city for which the majority of the population is located in a county described in (1)); .403.

%9 1d. 88 334.403.
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Ballot Proposition to Adopt a Livestock Facility Use Tax

The adoption of the livestock facility use tax may be included in the same ballot proposition that
proposes the venue project. The ballot must be printed to allow voting for or against the

following proposition:®*

Authorizing (insert name of city or county) to (insert description of venue
project) and to (insert “impose a new” or “authorize the use of the existing”)
tax at the rate of (insert the maximum rate of the tax) for the purpose of
financing the venue project.

If more than one method of financing is to be voted on in one proposition, the ballot must be
printed to permit voting for or against the following proposition:

Authorizing (insert name of city or county) to (insert description of venue
project) and to impose a (insert each type of tax) tax at the rate of (insert the
maximum rate of each tax) for the purpose of financing the venue project.

Effective Date and Ending Date of the Livestock Facility Use Tax

After approval by the voters, the livestock facility use tax becomes effective on the date
prescribed by the ordinance or order imposing the tax.**? The tax rate may be set at any uniform
monetary amount but may not exceed $20 for each stall or pen used or occupied at a designated
facility for each event®®® in the venue project.®** The livestock facility use tax may be imposed
only at a designated facility that is an approved the venue project.>® The city or county is not
authorized to collect such a livestock facility use tax if the venue project bonds have been paid in
full or if no such bonds are issued.**® All revenue from the tax must be deposited in the venue
project fund.**’

Decrease, Abolition, or Increase of Livestock Facility Use Tax

Once in place, the livestock facility use tax may be decreased or abolished, by ordinance or
order, on the city or county’s own motion.**® The city or county can impose different tax rates
based on the duration of an event.>* However, the rate must be uniform for each event of similar
duration and the rate may not exceed the maximum rate adopted by the voters.*®

The tax may be increased only if the increase is approved at an election and the resulting tax rate
would not exceed $20 for each event.*”* At an election to increase the livestock facility use tax,
the ballot must be worded to allow voting for or against the following proposition:*®2

¥ 1d. § 334.403(c)(2) (Referring to the tax being approved at an election under Section 334.024).
%92 1d. § 334.408.

%3 1d. § 334.401(2) (Definition of “event”).
%4 1d. § 334.404(a)-(b).

%% 1d. § 334.403(b).

% 1d. § 334.403(c)(1).

%7 1d. § 334.410.

%8 1d. § 334.404(e).

39 |1d. § 334.404(d).

400 |d.

01 1d. § 334.405(a).

2 1d. § 334.405(b).

2020 Economic Development Handbook * Texas Municipal League
64



I1. Alternative Tax Initiatives for Local Development

The increase of the facility use tax for the purpose of financing (insert
description of the designated facility) to a maximum rate of (insert new
maximum rate not to exceed $20) per event.

Collection, Enforcement and Exemption of the Livestock Facility Use Tax

The comptroller’s office is not involved in the collection of the livestock facility use tax. Instead,
the tax is collected by the owner or lessee of a designated facility and remitted to the city or
county.*® The order or ordinance imposing the livestock facility use tax should specify how the
tax is to be reported and remitted to the city or county.*® Additionally, the order or ordinance
may prescribe penalties for the failure to keep the required records, to report when required, or to
pay the tax when due.*® Finally, the city or county attorney is empowered to bring a lawsuit to
collect the livestock facility use tax.

By order or ordinance, a county or city may allow the lessee or owner of a designated facility to
retain a percentage of the livestock facility use taxes collected as reimbursement for the costs of
collecting the tax.*®® Also, the ordinance or order may provide that the owner or lessee of a
designated facility may retain this reimbursement only if the owner or lessee meets the local
requirements for paying the tax and filing reports.

It is important to note that the livestock facility use tax is a debt owed to the owner or lessee of
the designated facility by the user or sublessee of the designated facility.*”” This tax is not
considered an occupation tax imposed on the owner or lessee of the designated facility, the user
or the sublessee of the designated facility or the owner of the livestock. Also, the city or county
by ordinance or order may exempt county junior livestock shows from paying the livestock
facility use tax.**®

7. Special Motor Vehicle Tax Authorized in Certain Cities

A city with a population of more than 500,000 that is located in a county bordering Mexico has
special authority to impose a tax on the rental of motor vehicles.””® Unlike the previously
discussed motor vehicle rental tax, this tax may be used only to pay for the costs associated with
an annual post-season college bowl game held in the city.*° Otherwise, this tax is governed by
the same provisions that govern the previously discussed motor vehicle rental tax, including the
requirement that the tax be approved at an election.*** At present, this provision applies only to
the city of El Paso.

% d. § 334.409(a).

04 1d. § 334.409(b).

5 1d. § 334.409(¢).

406 1d. § 334.409(d).
“71d. § 334.407.

“08 " 1d. § 334.406.

9 1d. §§ 334.352, .353.
M0 1d. 8§ 334.351, .354.
1 1d. § 334.353(b)-(c).
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General Powers and Duties of the City or County Undertaking a Venue
Project

Once a venue project has been approved by the voters, the city or county has the following

general powers and duties with regard to that project:

412

Delegation of Management of Project. A city or county may contract with a public or
private entity, including a sports team, to develop the venue project or to perform any
other action that the city or county could do under Chapter 334.** If such a contract is
with a school district, junior college, or institution of higher education (as defined in the
Education Code), the contract may provide for joint ownership and operation or for joint
use of the venue project.*** However, the city or county may not contract with another
entity to have that entity conduct a city or county election under Chapter 334.%*

Property Tax Exemption for Venue Project Property. A venue project is exempt from
taxation under Section 11.11 of the Tax Code while the city or county owns the
project.*® However, each year the operators of a venue project must pay to a school
district an amount equal to the taxes that would have been paid on the unimproved real
property if the real property was removed from the school district’s property tax rolls.**’
This requirement does not apply if the venue project operator is a political subdivision of
the state.

Exemption from Competitive Bidding. Competitive bidding laws do not apply to an
approved venue project.®

Limitation on Use of Property Taxes. A city or county generally may not use property
taxes to construct, operate, maintain or renovate a venue project.** However, the voters
of a city or county that imposes an additional hotel occupancy tax described above may
approve the use of a specific percentage or a fixed amount of the revenue derived from
property taxes for that entity.*? At such an election, the ballot must be worded to allow
voting for or against the following proposition:***

Authorizing (insert name of municipality or county) to use an amount
not to exceed (insert percentage of property tax revenue or dollar
amount to be used) of the revenue derived from the (insert “county” or
“municipal”) property tax, in addition to the hotel occupancy tax and

412
413
414
415
416
417
418
419
420
421

Generally id. § 334.041.

Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.

§ 334.041(c).

§ 334.041(d).

§ 334.041(c)(2).

§ 334.044(c).

§ 334.044(d).

§ 334.041(e).

§ 334.041(F).

§§ 334.0241, .041(f)(2).
§ 334.0241(b).
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any other applicable taxes, for the purpose of financing the (describe
the venue project).

Ability to Dispose of Property. A city or county may acquire or dispose of an interest in
property, including a venue project, under the terms and conditions that seem advisable to
the city or county.*?

Application of Public Information Act. Any records of a city or county that relate to an
approved venue project or its financing are subject to the Public Information Act.*?

Harris County Exception. In a county with a population of over 2.8 million, no tax on
real or personal property may be used for any venue authorized by an election on
November 5, 1996, and constructed after that date.***

Sale of Park. Voters need not approve sale or lease of a public square or municipal park
related to an approved venue project.*?

Establishing the Venue Project Fund

A city or county must establish, by resolution, a “venue project fund.”*?® The fund must have a
separate account for each of the various revenue sources for the venue project. The city or county
must then deposit the following monies into the fund:*?’

1) the proceeds of any tax imposed by the city or county under authority of Chapter 334 of
the Local Government Code;

2) all revenue from the sale of bonds or other obligations under Chapter 334; and
3) any other money required by law to be deposited into the fund.

A city or county is not required to deposit money into the venue project fund unless it falls into
one of the above three categories. However, if a city or county wishes to do so, it may also
deposit the following monies into the fund:*?®

1) money received from innovative funding concepts such as the sale or lease of luxury
boxes or the sale of licenses for personal seats;

2) any other revenue received by the city or county from the venue project (e.g., stadium
rental payments and revenue from parking and concessions);

3) if not otherwise dedicated, revenue from bonuses, royalties, and other payments from
ownership of oil, gas, and other mineral rights;

22 1d. § 334.041(b).
23 1d. § 334.0425.
24 1d. § 334.006.
5 |d. § 334.045.
26 |d. § 334.042(a).
27 1d. § 334.042(h).
28 1d. § 334.042(c).
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4) if not otherwise dedicated, revenues from any fees, payments, or charges imposed by a
joint operating board involving the entity or a nonprofit corporation acting on behalf of
the entity; and

5) any revenue the entity determines is appropriately used on behalf of the venue project
fund.

Any money deposited into the venue project fund is considered the property of the city or county
that deposited it.**® Once funds are deposited into the venue project fund, the money may be used

only for the following purposes:**®°

1) paying or reimbursing the costs of planning, acquiring, developing, establishing,
constructing or renovating a venue project in the city or the county;

2) paying costs related to bonds and other obligations issued by the city or county for the
project; or

3) paying the costs of operating or maintaining the venue projects.
Authority to Issue Bonds

Once a venue project is approved by the voters, the city or county may issue bonds and other
obligations to pay for the costs of the project.”*! These bonds or other obligations must be
payable from and secured by the revenues in the venue project fund and must mature within 30
years of the date on which they are issued. Additionally, any such obligations must be approved
by the Public Finance Division of the attorney general’s office. Bonds or other obligations issued
under Chapter 334 are not a debt of the city or county. Such obligations do not create a claim
against city or county tax revenue or property other than against the revenue sources that are
specifically pledged and the venue project for which the bonds are issued.

Uses of Venue Revenues for a Related Venue Project

A city or a county already imposing taxes to fund a venue project may call an election to approve
the use of revenue from those taxes (excluding hotel occupancy taxes) to finance a “related”
venue project.**? This allows the use of revenue to support the improvement and maintenance of
a facility not originally funded by the venue tax or specified in the original election, but still
related to the facility first funded by these taxes. The city or county may not change the rate of
the tax or the method of financing that was already authorized. The language in the ballot must
read:

Authorizing (insert name of municipality or county) to use an amount not to
exceed (insert percentage of tax revenue or dollar amount of revenue to be used
for each type of tax) of the revenue derived from the (insert each type of tax)
tax, to finance the (describe the related venue project and its relation to the
previously approved venue project).

29 1d. § 334.042(g).
0 1d. § 334.042(d).
L 1d. §334.043.
2 1d. § 334.0242.
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Chapter 335 Sports and Community Venue Districts

Chapter 335 of the Local Government Code authorizes cities and counties to join together as a
group to undertake community and sports venue projects. Under this chapter, any city or county
may join with any other city and/or county to form a “venue district.”*** There is no limit to the
number of cities and/or counties that may join to form a single venue district. Once formed, the
district is vested with all the powers that an individual city or county would have under Chapter
334.** The formation of such venue districts may be of particular use for communities that are
too small to individually handle or fund a venue project.

Permissible Projects Under Chapter 335

If approved in an election held according to Chapter 335, a venue district may undertake a
“venue project”.435 A venue project is defined as a “venue and related infrastructure that is
planned, acquired, established, developed, constructed or renovated under this chapter.”**® The
term “venue” is defined as being one of the following:437

An arena, coliseum, stadium or other type of area or facility:**®

o that is used or will be used for professional or amateur sports, or for community
civic and charitable events; and

o Wwhere a fee for admission to these events will be charged,;

A convention center, convention center facility, or related improvement that is
located in the vicinity of the convention center. The term “related improvement” is used
rather broadly and includes such things as a civic center hotel, theater, opera house,
music hall, rehearsal hall, park, zoo, museum, aquarium, or plaza;

A tourist development area along an inland waterway;

A municipal parks and recreation system, improvements or additions to a park and
recreation system, or an area or facility that is part of a municipal parks and recreation
system. However, neither the motor vehicle rental tax nor the local hotel occupancy tax
authorized by Chapter 335 may be used as a revenue source to pay for a venue project of

this nature;**®

33 1d. § 335.021.

4 1d. § 335.071(e).

35 1d. §335.051.

6 1d. § 335.001(6) (Refers to the definition of venue project as defined in Section 334.001(1) of the Local
Government Code).

7 1d. § 335.001(5) (Refers to the definition of venue as defined in Section 334.001(4) of the Local Government
Code).

8 See Id. § 335.0715 (It should be noted that a district would not be able to use the provisions of Chapter 335 to

finance a professional sports stadium if the district, city or county had already contracted with a professional

sports team prior to November 1, 1998, for the team to relocate and play in the stadium. This prohibition only

applies if the team is already playing under an existing contract in a stadium owned by another Texas city or

county. Even in this circumstance, a stadium may be financed under Chapter 335 if the other city or county

(where the team is currently playing) consents).

Id. § 335.071(e) (Venue district may impose any tax authorized by Chapter 334 and must impose the tax in

the same manner as a city or county would under that chapter). See id. 88 334.1015, 334.2515.

439
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An economic development project authorized by Section 4A or Section 4B of the
Development Corporation Act of 1979, Article 5190.6 of Texas Revised Civil Statutes, as
that Act existed on September 1, 1997;*° or

A watershed protection and preservation project; a recharge, recharge area, or
recharge feature protection project; a conservation easement; or an open-space
preservation program intended to protect water.

Section 335.001(4) defines the term “related infrastructure” to include any on-site or off-site
improvements that relate to and enhance the use, value or appeal of a venue, and any other
expenditure that is reasonably necessary to construct, improve, renovate or expand a venue.**
The statute lists the following examples of improvements that would qualify as related
infrastructure: stores, restaurants, on-site hotels, concessions, parking, transportation facilities,
roads, water and sewer facilities, parks or environmental remediation.

A district may use Chapter 335 only to construct a project that falls within the definition of the
term “venue” or within the definition of the term ‘“related infrastructure”. However, once the
venue facility is constructed, state law permits the facility to be used for an event that is not
related to one of the above-described venue purposes, such as a community-related event.*?
Also, if an existing facility would qualify as a venue project under Chapter 335, a district may
use the authority granted under Chapter 335 to aid that facility even though it was originally
constructed or undertaken under the authority of other law.**

Creating a Venue District

Two or more counties, two or more cities, or any combination of cities and counties may create a
venue district.*** In order to do this, each of the cities and/or counties that wish to join in the
creation of the district must adopt a concurrent order.**> The concurrent orders must meet all of
the following criteria;**°

« contain identical provisions;

o define the boundaries of the venue district to be coextensive with the combined
boundaries of each of the cities and/or counties creating the district;

o designate the number of directors and the manner of appointment of the directors.
Also, designate the manner in which the chair of the board will be appointed.

0 The Development Act of 1979 was codified on April 1, 2009 and is now located in Chapter 501 through 507
of the Local Government Code. Since there was not a change of Section 334.001(4)(E) of the Local
Government Code in the 82" Legislative Session, the reference to the civil statute will remain.

“1 " Tex. Loc. Gov’t Code § 335.001(4) (Refers to the definition of related infrastructure as defined in Section
334.001(3) of the Local Government Code).

2 1d. § 335.008.

3 1d. § 335.002.

4 1d. § 335.021.

“5°1d. §335.022.

446 Id

2020 Economic Development Handbook * Texas Municipal League
70



I1. Alternative Tax Initiatives for Local Development

There must be at least four directors on the board.**” The directors are appointed by the county
judges (if only counties are forming the district), the mayors (if only cities are forming the
district), or the county judges and mayors (if both cities and counties are forming the district) as
specified in the concurrent order.**

Directors of a Venue District

To be eligible for service on the board of directors of a venue district, the person must be a
resident of the appointing political subdivision. *° If an officer, employee or member of a city or
county governing body serves as a director, that person may not have any personal interest in a
contract executed by the district.

Directors of a venue district board serve staggered two-year terms, and their successors are
appointed in the same manner as the original appointees (according to the concurrent orders).**°
A director may be removed by the appointing mayor or county judge at any time without cause.
Directors are not entitled to any compensation other than reimbursement for actual expenses.**
Additionally, certain directors are required to file certain financial statements required of state
officers under chapter 572 of the Government Code.**? The financial statements must be filed
with the board of directors and with the Texas Ethics Commission. A director commits a Class B
misdemeanor if the director fails to file the financial statement. Also, directors and employees of
certain venue district must follow additional requirements concerning codes of conducts.**?

The presiding officer of a venue district board of directors is designated as provided by the
concurrent order.** Also, the directors must designate a secretary from among the board’s
members and any other officers the board considers necessary. The board of directors is subject
to the Texas Open Meetings Act*® and all board meetings must be conducted within the
boundaries of the venue district.**®

7 1d. § 335.031(a). See id § 335.035 (There are additional requirements for a board of a district located in whole
or part in a county with a population of 3.3 million or more).

“81d. § 335.031(b).

“91d. § 335.031(d).

0 1d. §335.031(c).

1 1d. § 335.032.

2 |d. § 335.1085. See id. § 335.102 (Makes Subchapter F of Chapter 335 of the Local Government Code only
applicable to venue districts located in a county with a population of 3.3 million or more).

3 See id. §§ 335.101 - .110 (Makes Subchapter F of Chapter 335 of the Local Government Code only

applicable to venue districts located in a county with a population of 3.3 million or more).

Id. § 335.034. See id § 335.035 (There are additional requirements for a board of a district located in whole or

part in a county with a population of 3.3 million or more).

5 1d. § 335.023(b).

% 1d. §335.033.

454
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Procedure for Authorizing a Venue Project
Step One:
The venue district must obtain approval for the project from the comptroller’s office.

Before a venue district may have an election to undertake a venue project, it must obtain
approval of the project from the comptroller’s office.*” The comptroller reviews the project to
determine whether the proposed financing would “have a significant negative fiscal impact on
state revenue.” To obtain this approval, the district must send to the comptroller a copy of the
resolution proposing the venue project.**® This resolution must indicate each proposed project
and each method of financing for the project.*® Within less than 15 days of the comptroller’s
receipt of the resolution, it must perform the required state fiscal impact analysis and provide the
district with written notice of its decision.*® If the comptroller determines that the resolution
would have a significant negative impact on state revenue, the comptroller must indicate in
writing how the district could change the resolution so that there would not be such a negative
impact.*®® If the comptroller fails to provide the required analysis in less than 30 days, the
resolution is considered to be approved by the comptroller.*®?

If the comptroller finds that a venue project resolution will have a negative fiscal impact on state
revenue, the district has 10 days to appeal the comptroller’s ruling.“®® The appeal is made to the
comptroller, and the comptroller has another 10 days to provide a new analysis and written
notice to the city or county.“®* If the comptroller’s ruling is still negative, the analysis must again
include information on how the district could change the resolution so that there would not be a
negative impact on state revenue.*®® If the comptroller fails to provide the required analysis
within 30 days, the resolution is automatically considered approved.*®® If the comptroller
continues to hold that the venue project would have a negative impact on state revenue, the
venue district will not be able to hold the required election on the approval of the venue
project.*®’

Step Two:
Certain venue districts must also obtain approval from the local transit authority.

If a venue project resolution contains a proposed sales tax, the venue district must determine
whether that tax would result in the reduction of a sales tax rate that funds a transit authority

7 1d. §§ 335.051, .054. But see Sections 7, 8 and 9 of Texas House Bill 92, 75" Legislature, Regular Session
(1997) (Excepting certain cities, counties and venue districts from the requirements of holding an election and
of obtaining Comptroller approval if their voters had already approved certain sports facilities in an election
held before the effective date of the legislation).

8 Tex. Loc. Gov’t Code § 335.052.

9 1d. § 335.051(b).

0 1d. § 335.052(b).

L 1d. § 335.052(c).

%62 1d. § 335.052(d).

%3 |d. § 335.053(a).

4 1d. § 335.053(b)

%5 1d. § 335.053(c).

00 1d. § 335.053(d).

%7 1d. § 335.054.
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created under either Chapter 451 or Chapter 452 of the Transportation Code.*®® This issue would
arise only if the area was subject to a transit authority sales tax and if the adoption of a venue
project sales tax would place the district beyond the two percent cap for the local sales tax. If
these circumstances would arise because of the proposed venue project, the district must send the
transit authority a copy of the venue resolution for approval by the authority. The resolution must
designate each venue gproject and each method of financing that the district proposes to use to
finance the project.*® If the proposed financing for the venue project would not cause a
reduction in the transit authority sales tax, approval from the transit authority is not required.

Within 30 days of the transit authority’s receipt of the resolution, it must determine whether the
reduction in the transit authority’s tax rate would have a significant negative impact on its ability
to provide services or would impair any existing contracts.*’® The transit authority must also
provide the written results of its analysis to the district within this period. If the transit
authority’s ruling is negative, it must state how the district could change the venue project
resolution so that there would not be a negative impact on the transit authority’s ability to
provide transit service or fulfill existing contracts.*’* If the transit authority fails to provide this
analysis within the required period, the authority is deemed to have approved the resolution.*’2

If the transit authority finds that a venue project resolution would have a significant negative
impact on the authority’s ability to provide service or would impair existing contracts, the district
may appeal the negative ruling within 10 days.*”® The appeal is made to the transit authority, and
the authority must provide a new analysis and written notice to the district within 10 days of its
receipt of the appeal.*’* If the transit authority’s ruling is still negative, the analysis must include
information on how the district could change the resolution so that there would not be a negative
impact on the authority’s ability to provide service or fulfill existing contracts.*”> If the transit
authority fails to provide the required analysis within 10 days, the resolution is automatically
considered approved.*® If the transit authority continues to find that the venue project would
have a negative impact, the district will be unable to hold the required election for the approval
of the venue project.*’”

%8 1d. §§ 335.051(a)(2), .0535(a).
%9 1d. § 335.051(b).

470 1d. § 335.0535(h).

41 1d. § 335.0535(c).

472 1d. § 335.0535(d).

3 1d. § 335.0536(a).

474 1d. § 335.0536(h).

5 1d. § 335.0536(C).

7% 1d. § 335.0536(d).

47 1d. § 335.054.
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Step Three:
The venue district must hold an election on the venue project.

Once the district has received the required approvals from the comptroller and, if necessary, from
the transit authority, the venue district may order an election on the Eroposed venue project.*’®
The order calling the election must meet all of the following criteria:*’

« Allow the voters to vote separately on each venue project;
o Designate the venue project(s);

« Designate each method of financing authorized by Chapter 335 that the district wants
to use to finance the venue project and designate the maximum rate for each method;
and

« Allow the voters to vote, in the same proposition or in separate propositions, on each
method of financing authorized by Chapter 335 that the district wants to use to
finance the project and the maximum rate of each method.

In addition to the above requirements for the election order, there is required wording for the
ballot proposition. The ballot must be printed to allow voting for or against the following
proposition:*®

Authorizing (insert name of the venue district) to (insert description of venue
project) and to impose a (insert the type of tax) tax at the rate of (insert the
maximum rate of the tax) for the purpose of financing the venue project.

If more than one method of financing is to be voted on in one proposition, the ballot must be

printed to permit voting for or against the proposition:*

Authorizing (insert name of the venue district) to (insert description of venue
project) and to impose a (insert each type of tax) tax at the rate of (insert the
maximum rate of each tax) for the purpose of financing the venue project.

If the proposition authorizes a hotel occupancy tax to fund the venue project, the ballot must
include the following language:

If approved, the maximum hotel occupancy tax rate imposed from all sources in
(insert name of district) would be (insert the maximum combined hotel occupancy tax
rate that would be imposed from all sources at any location in the district if the rate
proposed in the ballot proposition is adopted) of the price paid for a room in a hotel.

478 |d. But see Sections 7, 8 and 9 of Tex. H. B. 92, 75" Leg., R.S. (1997) (Excepting certain cities, counties and
venue districts from the requirements of holding an election and of obtaining Comptroller approval if their
voters had already approved certain sports facilities in an election held before effective date of this
legislation).

9 Tex. Loc. Gov’t Code. § 335.054(b).

0 1d. § 335.054(c).

1 1d. § 335.054(d).
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If the venue project is for improvements or additions to an existing park or recreation facility, the
description of the project in the ballot proposition must identify each park or recreation facility
by name or location. If the venue project is for the acquisition or improvement of a new park or
recreation facility, the description of the project in the ballot must specify the general location
where the new park, recreational system or facility will be located.

The Election Code governs the procedure for holding an election under Chapter 335.%%? An
individual may not print, broadcast, or publish, or cause to be printed, broadcast or published,
campaign material that contain false and misleading information concerning the authorization of
a venue project.*® The Ethics Commission will investigate any complaints and impose penalties
in accordance with Chapter 571 of the Government Code.

General Powers and Duties of a Venue District

Once a venue project has been approved by the voters, the venue district has the following
general powers and duties with regard to that project;**

e Imposition of Taxes and Fees. Subject to the approval of the district voters, a venue
district may impose any tax that a city or county can impose under Chapter 334 of the
Local Government Code. The district must follow all the rules set forth for such taxes in
Chapter 334.%%°

Under Chapter 334 of the Local Government Code, there are slightly different regulations
governing the imposition of an additional hotel occupancy tax by a city and the
imposition of such a tax by a county.*® The conservative course would be to follow the
rules set out for a county since these rules are slightly more restrictive than those
applicable to cities.

Similarly, under Chapter 334, there are different regulations governing the imposition of
a city sales tax for a venue project and the imposition of a county sales tax for a venue
project, and it is currently unclear which rules a venue district should follow.**” A venue
district wishing to impose either a sales tax or a hotel occupancy tax should discuss this
issue with legal counsel.

e Eminent Domain. Subject to the requirements of Chapter 21 of the Property Code, a
venue district has the power of eminent domain. Additionally, there are special provisions
for a venue district involved in the appeal of an eminent domain proceeding.*®

o Employment of Staff and Adoption of Rules. The district may employ the necessary
personnel and adopt rules to govern the operation of the district and its employees and
property.

82 1d. § 335.054(f).

83 1d. § 335.055.

4 Generally id. § 335.071.

85 1d. § 335.071(e).

8 Seeid. § 334.253.

7 Seeid. § 334.082.

88 1d. § 335.071(h). See also id. § 335.0711 (Limits the power to own or acquire real property by eminent
domain for districts located in a county with a population of 3.3 million or more).

89 1d. § 335.071(a)(4)-(5).
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Inability to Adopt a Property Tax. A venue district may not levy an ad valorem
(property) tax.*°

Acceptance of Donations. The district may accept donations.***

Application of the Public Information Act. The district is subject to the Public
Information Act.*%?

Appjggation of the Open Meetings Act. The district is subject to the Open Meetings
Act.

Status as Political Subdivision. A venue district is considered to be a political
subdivision of the state and of the cities and counties that created it.***

Delegation of Project Management. A venue district may contract with a public or
private entity, including a sports team, to develop the venue project or to perform any
other action that the district could do under Chapter 335.*®° If such a contract is with a
school district, junior college or institution of higher education (as defined in the
Education Code), the contract may provide for joint ownership and operation or for joint
use of the venue project.*®® However, the district may not contract with another entity to
have that entity conduct a district election under Chapter 335.%%

Property Tax Exemption for Venue District Property. A venue project is exempt from
taxation under Section 11.11 of the Tax Code while the venue district owns the project.*®®
However, each year the operators of a venue project must pay to a school district an
amount equal to the taxes that would have been paid on the unimproved real property if
the real property was removed from the school district’s property tax rolls.**® This
requirement does not apply if the venue project operator is a political subdivision of the
state.

Exemption from Competitive Bidding. Competitive bidding laws do not apply to an
approved venue project.>®

Ability to Dispose of Property. A venue district may acquire or dispose of an interest in
property, including a venue project, under the terms and conditions that seem advisable to
the district board.*®*

Sue and be Sued. A venue district, through its board, may sue and be sued in any state
court in the name of the district.>*

Id. § 335.071(f).

Id. § 335.071(a)(2).

Id. 8§ 335.023(c), .0725 (Specifying that the Public Information Act applies to district records related to an
approved venue project and the revenue used to finance the project).
Id. § 335.023(h).

Id. § 335.023(a).

Id. § 335.071(b).

Id. § 335.071(c).

Id. § 335.071(b)(2).

Id. 8 335.074(c).

Id. § 335.074(d).

Id. § 335.071(d).

Id. § 335.071(a)(3).

Id. 8 335.005.
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o Exemption from Construction Contracting Law. Chapter 2267 of the Government
Code does not apply to an approved venue project.®

Establishing the Venue Project Fund

A venue district must establish, by resolution, a “venue project fund.”*® The fund must have a
separate account for each of the various revenue sources for the venue project. The district must
then deposit the following monies into the fund:>*

1) the proceeds of any tax imposed by the district under authority of Chapter 335;
2) all revenue from the sale of bonds or other obligations under Chapter 335;

3) money received under Section 335.075 of the Local Government Code from a political
subdivision that created the district; and

4) any other money required by law to be deposited into the fund.

A district is not required to deposit money into the venue project fund unless it falls into one of
the above four categories. However, if a district wishes to do so, it may also deposit the
following monies into the fund:>%

1) money received from innovative funding concepts such as the sale or lease of luxury
boxes or the sale of licenses for personal seats; and

2) any other revenue received by the district from the venue project (e.g., stadium rental
payments and revenue from parking and concessions).

Any money deposited into the venue project fund is considered the property of the district that
deposited it.>"’

Once funds are deposited into the venue project fund, the money may be used only for the

following purposes:*®

1) paying or reimbursing the costs of planning, acquiring, developing, establishing,
constructing, or renovating a venue project in the venue district;

2) paying costs related to bonds and other obligations issued by the district for the project;
or

3) paying the costs of operating or maintaining the venue projects.
Authority to Issue Bonds

Once a venue project is approved by the voters, the venue district may issue bonds and other
obligations to pay for the costs of the project.®® These bonds or other obligations must be

03 1d. § 335.077.
04 1d. § 335.072.
05 1d. § 335.072(b).
%6 1d. § 335.072(c).
07 1d. §335.072(e).
%8 1d. § 335.072(d).
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payable from and secured by the revenues in the venue project fund and must mature within 30
years of the date on which they are issued. Additionally, any such obligations must be approved
by the Public Finance Division of the Attorney General’s office. Bonds or other obligations
issued under Chapter 335 are not a debt of the venue district. Such obligations do not create a
claim against district tax revenue or property other than against the revenue sources that are
specifically pledged and the venue project for which the bonds are issued.

It is important to note that a venue district has the authority to issue short-term obligations and
enter into credit agreements under Chapter 1371 of the Government Code. For purposes of that
statute, a district is considered to be a “public utility” and an approved venue project is an
“eligible project.”

Contributions from Other Political Subdivisions

If a political subdivision receives sales tax revenue from businesses operating in a venue project
sponsored by a venue district, the political subdivision may voluntarily contribute part or all of
those sales tax revenues to the venue district.>'® To contribute sales tax revenue to the district, the
governing body of the political subdivision must find that the venue project which generated the
sales tax will add to the economic, cultural or recreational development or well-being of the
political subdivision’s residents. Additionally, if the sales tax revenue is contributed to assist the
district in securing debt that was issued to fund a venue project, then such contributions must
stop as soon as the debt is paid off. As with tax money raised by the venue district, sales tax
contributions from other political subdivisions must be deposited into the venue project fund.
However, such contributions from a political subdivision are not considered to be methods of
financing of the district and thus appear not to need voters’ approval >

Pledge of Existing City Sales Tax Revenue for Venue Projects

A city may pledge up to 25 percent of its existing sales tax to pay off debt issued for one or more
venue projects located in the city.”*? Section 321.508 of the Tax Code is separate from and in
addition to any authority a city may have under Chapters 334 or 335 of the Local Government
Code. The term “venue project” has the same definition as it does in Chapter 334 of the Local
Government Code.>*?

The only types of sales tax that may be pledged for a venue project are the general city sales tax
(“municipal sales and use tax”) and the sales tax for property tax relief (“additional municipal
sales and use tax™).>** A city may pledge its sales tax only if it is approved by the voters at an

09 1d. § 335.073 (Note that if a district is created in Harris County and the City of Houston, then any bonds or
other obligations issued by the district are subject to prior approval by Harris County and the City of
Houston).

% 1d. §335.075.

11 |1d. § 335.075(d) (States that such contributions are not to be considered a “method of financing” for purposes
of Subchapter D of Chapter 335. That subchapter (Section 335.051) requires that the voters approve all the
Chapter 335 “methods of financing” used by a venue district).

2 Tex. Tax Code § 321.508.

3 |d. § 321.508(g) (Referring to the definition of sport and community venue project as defined by Section
334.001(1) of the Local Government Code).

4 d. § 321.508(a).
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election held on this issue. The ballot at this election must be printed to allow voting for or

against the following proposition:>*

Authorizing the City of (insert name of city) to pledge not more than (insert
percentage of sales tax to be pledged) percent of the revenue received from the
(insert “municipal sales and use tax,” “additional municipal sales and use tax,”
or both) previously adopted in the city to the payment of obligations issued to

pay all or part of the costs of (insert description of each venue project).

If the voters approve the pledge of the sales tax, the city may issue bonds and other forms of debt
that are payable from and secured by the pledged sales tax revenue.®'® The money from this debt
may be used only to pay for the costs of the venue projects described in the ballot proposition.
This pledge of the sales tax continues only until the debt is paid off.>*” The city may direct the
com%tlrsoller to deposit the pledged money into a trust or account as required by the terms of the
debt.

Dissolution of Certain VVenue Districts

Venue districts wholly located in a county with a population of less than 15,000 may be
dissolved by the governing body of each political subdivision that created the district.”*® Each of
the governing bodies would adopt a concurrent order dissolving the venue district. Once the
district is dissolved, the assets and liabilities of the venue district would be transferred to the
county in which the district was located. After the county has paid all the districts liabilities, the
county shall use the remaining assets for an approved venue project of the county.

5 d. § 321.508(b).
5 1d. § 321.508(c).
7 d. § 321.508(d).
S8 1d. § 321.508(e).
9 Tex. Loc. Gov’t Code §§ 335.151 - .153.
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I11. Local Property Tax Incentives
Property Tax Abatement

Local governments often use tax abatements to attract new industry and commercial
enterprises and to encourage the retention and development of existing businesses. In
2019, the Texas Legislature re-authorized local governments to continue using property
tax abatements until September 1, 2029.°%° The statutes governing tax abatement are
located in Chapter 312 of the Tax Code.

Incorporated cities, counties, and special districts are allowed to enter into tax abatement
agreements. However, school districts may not enter into tax abatement agreements under
Chapter 312 of the Tax Code.’*! Instead, a school district’s ability to limit appraised
values on certain property is found in the Texas Economic Development Act, Chapter
313 of the Tax Code.**

Whether a city or a county may initiate a tax abatement agreement depends upon the
location of the property that would be subject to the tax abatement.>®® If the property
subject to abatement is located within the city limits, the city would be the lead party in
the tax abatement. If the property to be abated is located within the extraterritorial
jurisdiction (ETJ) of the city, either the city or the county may serve as the lead party. If
the property is located outside the city’s boundaries and outside the city’s ETJ, the county
must serve as the lead party for tax abatement.

Tax abatement involves six steps for any participating taxing unit:

Step One:

Each taxing unit that wants to consider tax abatement proposals must adopt a
resolution indicating its intent to participate in tax abatement.>**

The resolution can be a mere statement indicating the local government’s “intent” to
consider providing tax abatements. The resolution does not bind the government to grant
approval of any proposed agreements. The resolution must be adopted at an open meeting

%0 Tex. Tax Code § 312.006.
2L 1d. § 312.002(F).
522 |d. Ch. 313. The 83" Legislature amended the Texas Economic Development Act to, among other
things:
- Extend the expiration date of the Act from December 31, 2014 to December 31, 2024
- Eliminate the subchapter on school tax credits
- Change the definition of “qualified investment” and “qualified job”
- Require certain conditions before the comptroller can issue a certificate of limitation
- Establishes a ‘Texas Priority Project’ for qualified investments of at least $1 billion
- Modifies the content of economic evaluation reports compiled by the comptroller
- Broadens what constitutes a “strategic investment area”
H.B. 3390 (83" R.S.)(2013)
%23 Seeid. 88 312.204, .206, .401.
24 1d. § 312.002(a).
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by a simple majority vote of the taxing unit’s governing body. If the entity is a home rule
city, it is possible that the city’s charter may require more than a simple majority for
approval for the abatement.

Step Two:
Each taxing unit must adopt tax abatement guidelines and criteria.>*

The guidelines and criteria are a set of conditions that any tax abatement proposal must
meet in order to be eligible for tax abatement by the involved taxing unit. Some taxing
units adopt very general guidelines and criteria in order to have flexibility in the types of
proposals they may consider. Other local governments prefer to include very specific
criteria that must be met in order to limit the number of requests for tax abatement.

The guidelines and criteria are effective for a period of two years.**® They must provide
for the availability of tax abatement to both new facilities and structures and for the
expansion or modernization of existing facilities and structures.®?’ Before the governing
body of a taxing unit adopts, amends, repeals or reauthorizes its guidelines and criteria,
the governing body must hold a public hearing regarding the guidelines and criteria.>*®
The guidelines and criteria may be amended or repealed only by a favorable vote of
three-fourths of the members of the governing body.>?® However, it is important to note
that these guidelines do not limit a governing body’s discretion to choose whether or not
to enter into any particular abatement agreement, and they do not give any person a legal
right to require the governing body to consider or grant a specific application for tax
abatement.>®® Further, the guidelines and criteria adopted by a county may include a
requirement of a tax abatement application fee not to exceed $1000.>*

Each taxing unit may have a different set of guidelines and criteria that it adopts. The
current version of those guidelines and criteria are required to be posted on the taxing
unit’s website if the taxing unit maintains a website.>*? However, local governments such
as the city, county, and other districts frequently will adopt similar (and sometimes
identical) guidelines and criteria to make participation in tax abatement more convenient
for businesses. The comptroller’s office acts as the state registry for all tax abatement
documents.®

525 |d

526 1d. § 312.002(c).

27 1d. § 312.002(a).

528 1d. § 312.002(c-1).

%29 1d. § 312.002(c).

30 1d. § 312.002(d)(2), (3).

%L 1d. § 312.002(e).

%32 1d. § 312.002(c-2).

% 1d. § 312.005(a). See Biennial Registries of Reinvestment Zones for Tax Abatements and Tax
Increment Financing 2018, published by Texas Comptroller of Public Accounts.
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Step Three:

After holding a public hearing and providing notice, the taxing unit that is the lead
party in the tax abatement must designate an area as a “reinvestment zone. 34

Incorporated cities or towns may designate reinvestment zones only within the city limits
or within the city’s ETJ.>*> The designation of the reinvestment zone by a city must be
made by ordinance.>*® A county may designate a reinvestment zone only within an area
outside the taxing jurisdiction of an incorporated city, and must make such a designation
by order.>®” Special districts and appraisal districts are not authorized to designate
reinvestment zones.>®® Only one taxing unit (city or county) needs to designate a
reinvestment zone.

School districts may designate reinvestment zones only when the area is entirely within
the territory of the school district for purposes of Subchapter B or C of Chapter 313 of the
Tax Code.” This authority supersedes any tax abatement restrictions placed on school
districts by other sections of Chapter 312 of the Tax Code. Since a school district may
designate a reinvestment zone only for the purposes of Chapter 313 of the Tax Code, a
city or county may not use a school district-designated reinvestment zone to offer a tax
abatement to a property owner. However, a school district may use a reinvestment zone
designated by a city or county.>*

The designation of the reinvestment zone must be preceded by a public hearing. Seven
days’ written notice of the hearing must be given to the presiding officer of each of the
other taxing units that has taxing jurisdiction over real property within the zone.>** Notice
of the hearing must also be published at least seven days before the hearing in a
newspaper of general circulation in the city.>* There is no statutorily required wording
that must be used for either of the above notices.

At the public hearing on the reinvestment zone, the governing body that is designating
the reinvestment zone (city, county, or school district) must make several findings. First,
the governing body must find that the improvements sought are feasible and practical and
would be a benefit to the zone after the expiration of the tax abatement agreement.>®
Additionally, the governing body must find that the zone meets one of the applicable
criteria for reinvestment zones.>** The criterion usually cited is that the designation of the
zone is reasonably likely to contribute to the retention or expansion of primary

%% Tex. Tax Code § 312.201.

55 1d. § 312.201(a).

536 Id

%7 1d. § 312.401(a).

%8 1d. § 312.002(g).

39 1d. § 312.0025.

0 See id. § 313.021(2)(A)(i).
L d. §8§ 312.201(d)(2), .401(h).
2 |d. §§ 312.201(d)(1), .401(h).
>3 d. §312.201(d).

>4 1d. §312.202.
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employment or to attract major investment to the zone. The above findings should be
approved by the governing body at an open meeting and should be noted in the minutes
for that meeting.

If a zone includes several properties, each property owner has a right to ask for the same
terms in any tax abatement agreement that is executed. The taxing unit is not obligated to
grant a tax abatement to the property owner. However, if a tax abatement is provided, it
must be on, at least, the same terms (number of years and percentage of abatement) as the
other agreements within that zone.>” Some taxing units make the boundaries of the zone
contiguous with the property that is subject to the tax abatement. By limiting the zone to
the involved property, the taxing unit is not obligated to use the same terms or percentage
of tax abatement for other properties that are located outside of the zone. A larger
reinvestment zone is often adopted by a taxing unit that wants to target a particular area
of the city or of the county for development.

A reinvestment zone may be almost any shape or size. However, the attorney general has
concluded that such a zone must be contiguous and must include some portion of the
earth’s surface. For instance, a tax abatement reinvestment zone cannot be confined to
one floor of a multistory building.>* Also, whatever shape and size a reinvestment zone
does finally take, once the zone is officially designated there is no authority to modify its
boundaries.

Any interested person is entitled to speak and present evidence for or against the
designation of a reinvestment zone at the public hearing.>*’ If the zone designation is
approved, the designation lasts for five years and may be renewed for successive periods
of up to five years.>* The term of a tax abatement agreement may continue for up to 10
years, even if the reinvestment zone is not renewed after the initial five-year term.>*

It should be noted that designation of an area as an enterprise zone under the Texas
Enterprise Zone Act (Government Code Chapter 2303) would also constitute designation
of the area as a reinvestment zone.>® Reinvestment zones that are enterprise zones are
effective for the duration of the enterprise zone (seven years). Participants would still
need to execute the tax abatement agreement according to the rest of the administrative
requirements contained in chapter 312 of the Tax Code (outlined below).

5 d. § 312.204(b).

%6 Tex. Att’y Gen. Op. No. DM-456 (1997) (A county is not authorized to amend a Tax Code Chapter
312 tax abatement agreement by deleting land from an existing reinvestment zone. A county
reinvestment zone under chapter 312 must be contiguous and may not consist of only a portion of a
building. The Texas Legislature intended to leave the substance of criteria for tax abatement
agreements to the discretion of each county commissioners court, subject to very general constraints
and certain specific limitations imposed by Chapter 312).

7 Tex. Tax Code. §§ 312.201(d), .401(b).

8 1d. §8§ 312.203, .401(c).

9 |d. §§ 312.203, .204(a), .401(c), .402(a-2).

%0 1d. 88 312.2011, .4011.
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Step Four:

At least seven days before the lead taxing unit grants a tax abatement, it must deliver
written notice of its intent to enter into the agreement to the presiding officer of each of
the other taxing units in which the property is located. The notice must include a copy
of the proposed tax abatement agreement.>>

A tax abatement agreement may exempt from taxation all or part of the increase in the
value of the real property for each year covered by the agreement.>*? The agreement may
be for a period not to exceed 10 years.>®® There is a trend toward tax abatements with
shorter time periods. While the median time frame for tax abatement agreements has
historically been seven years, many new tax abatement agreements are for terms of three
to five years.

A provision authorized by the Texas Legislature in 2009 allows a taxing unit and a
property owner to defer the beginning of the abatement period until a date in the future
other than the January following the execution of the agreement. The duration of the
abatement period still may not exceed 10 years.>>*

The tax abatement must be conditioned on the property owner making specific
improvements or repairs to the property,> and only the increase in the value of the
property may be exempted. The real property’s current value may not be exempted. The
current value of real property is the taxable value of the real property and of any fixed
improvements as of January 1 of the year in which the tax abatement agreement is
executed. For example, consider a business that has a property site valued at $500,000 as
of January 1 of the year of the tax abatement agreement. If the business agrees to
significantly enlarge the facility, resulting in its valuation increasing to $800,000, the
taxing units may abate from taxation up to $300,000 of the property value (the portion of
the value that exceeds the base value of $500,000).

Property within the zone that is owned or leased by a member of the governing body of
the city or by a member of a zoning or planning board or commission of the city is not
eligible for tax abatement.>®® However, if the property owner’s property is subject to a tax
abatement agreement when the owner becomes a member of the governing body or
zoning or planning commission, the property owner would not lose the benefit of the tax
abatement agreement due to the person’s new membership on the governing body, board

1 1d. §312.2041.

52 |d. §§ 312.204(a), .402(a), (a-1), (a-2).

53 |d. §§ 312.204(a), .402(a-2). See also Tex. Att’y Gen. Op. No. JC-133 (1999).

%% Tex. Tax Code § 312.007(h).

%5 |d. §§ 312.204(a), .402(a-2). See also Tex. Att’y Gen. Op. No. JC-106 (1999) (The movement of a
structure from one location on a piece of property in a reinvestment zone to another location on the
property may constitute a "specific improvement or repair” to the property for purposes of a tax
abatement agreement under Property Redevelopment and Tax Abatement Act, chapter 312 of the
Tax Code, if it improves or repairs the property in the ordinary sense and if the improvement or
repair is consistent with the purpose of the reinvestment zone designation).

6 Tex. Tax Code § 312.204(d). See also Tex. Att’y Gen. Op. No. GA-0600 (2008).
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or commission.>’ Similarly under Section 312.402(d) of the Tax Code, property owned
or leased by a member of the commissioners court may not be subject to a tax abatement
agreement by a county. But again, should the property owner become a member of the
county commissioners court, the member would not lose the benefit of a tax abatement
agreement already in effect due to the person’s new membership on the commissioners
court.>®® The tax abatement laws do not address similar conflicts with other taxing
entities. However, regardless of what taxing unit is involved, a attorney general’s opinion
indicates that the Tax Code does not preclude a governing body from entering into a tax
abatement agreement with a corporation merely because a member of the governing body
owns a very small percentage of shares in that corporation.®™ If a governing body is
considering granting a tax abatement to a corporation in which one of the governing
body’s members has a financial interest, the governing body will want to consult with
legal counsel regarding the possible application of these and other laws.

The tax abatement agreement may also abate all or part of the value of tangible personal
property (including inventory or supplies)®® that is brought onto the site after the
execution of the tax abatement agreement. A taxing unit may not abate the value of
personal property that was already located on the real property at any time before the
period covered by the tax abatement agreement.”®! The abatement for personal property
cannot be for a term that exceeds 10 years. A 2005 attorney general’s opinion found that
a prior tax abatement agreement concerning specific property does not preclude a
municipality from agreeing to abate taxes on different business personal property at the
same location.®

Certain information provided by a property owner regarding a request for tax abatement
is considered confidential for a limited time period.*®® The confidentiality of the
information continues until the tax abatement agreement is executed. This confidentiality
may be, and often is, waived by the mutual consent of both the taxing unit and the
property owner.

7 Tex. Tax Code § 312.204(d).

%8 1d. § 312.402(d).

%9 Tex. Att’y Gen. LO-98-001 (Tax Code Section 312.402(d) does not preclude a commissioners court
from entering into a tax abatement agreement with a corporation merely because a commissioners
court member owns a very small percentage of shares in the corporation or the corporation's parent
or because a commissioners court member invests in the corporation by way of a mutual fund).

%0 Tex. Tax Code 8§ 312.204(a), .402(a)..

%L d. §8§ 312.204(a), .402(a-2).

%2 Tex. Att’y Gen. Op. No. GA-304 (2005).

%3 Tex. Tax Code § 312.003; Tex. Att’y Gen. OR2014-06964 (2014)(concluding that the confidentiality
of the information is limited to proprietary aspects of the property owner’s prospective business, not
all records related to the agreements).
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Step Five:

To adopt the tax abatement agreement, the taxing unit must approve the agreement by
a majority vote of its governing body at its regularly scheduled meeting.>®*

It is important to note that the approval of the agreement by the taxing unit must occur at
a “regularly scheduled meeting.” The statute does not define the term “regularly
scheduled meeting.” It may be advisable to schedule the adoption of an agreement only at
a regular meeting of the governmental body (not specially called or emergency
meetings.)

In the public notice of a regularly scheduled meeting where a city or other taxing unit will
consider the approval of a tax abatement agreement with a property owner, the notice
must contain:

1. The name of the property owner and the name of the applicant for the tax
abatement;

2. The name and location of the reinvestment zone in which the property subject to
the agreement is located;

3. A general description of the nature of the improvements or repairs included in the
agreement; and

4. The estimated cost of the improvements or repairs.>®

This public notice of a regularly scheduled meeting must follow the requirements of the
Open Meeting Act except instead of the public notice being posted 72 hours before the
meeting, the public notice must be posted at least 30 days before the schedule time of the
meeting.’®

At the meeting to consider approval of the tax abatement agreement, the governing body
of the taxing unit must make a finding that the terms of the agreement and the property
subject to the agreement meet the applicable guidelines and criteria.*®” Upon approval of
the agreement by the governing body, the agreement is executed in the same manner as
other contracts entered into by the applicable taxing unit.>®®

Section 312.205(a) of the Tax Code sets out certain mandatory provisions for a tax
abatement agreement. A tax abatement agreement must:

o list the kind, number and location of all proposed improvements to the
property;

%4 1d. §312.207.

%5 1d. § 312.207(c).
%6 d. § 312.207(d).
%7 d. § 312.002(b).
%8 1d. § 312.207(b).
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e provide access to and authorize inspection of the property by the taxing unit to
ensure compliance with the agreement;

o limit the use of the property consistent with the taxing unit’s development
goals;

e provide for recapturing property tax revenues that are lost if the owner fails to
make the improvements as provided by the agreement;

e include each term that was agreed upon with the property owner;

e require the owner to annually certify compliance with the terms of the
agreement to each taxing unit; and

o allow the taxing unit to cancel or modify the agreement at any time if the
property owner fails to comply with the terms of the agreement.>®®

Section 312.205(b) of the Tax Code contains a list of optional provisions that may be
included in the abatement agreement including a tax revenue recapture provision. The
lead entity executing the agreement may want to incorporate any desired provisions from
this list and include any other provisions that may be beneficial.

In 2017, legislation passed that prohibits a city or county from entering into a tax
abatement agreement with the owner or lessee of property located wholly or partly in a
reinvestment zone if, on or after September 1, 2017, a wind-powered energy device is
installed or constructed on the same parcel of real property at a location that is within 25
nautical miles of the boundaries of a military aviation facility in the state.°’® The
prohibition does not apply if the wind-powered energy device is installed or constructed
as part of an expansion or repowering of an existing project.””

Step Six:

The other taxing units may enter into an abatement agreement or choose not to provide
an abatement. There is no penalty for choosing not to abate.>’

As mentioned earlier, if the property subject to abatement is located within the city limits,
the city must be the lead party in the tax abatement. If the property to be abated is located
within the ETJ of the city, either the city or the county may serve as the lead party. If the
property is located outside the city’s boundaries and outside the city’s ETJ, the county
must serve as the lead party for tax abatement.

Should a city execute a tax abatement agreement pertaining to property located within the
city, the remaining taxing units may execute a written tax abatement agreement. There is
no deadline for the remaining taxing units to execute their tax abatement agreement.>”

%9 See id. § 312.205 (Section 312.402(a-2) governs county tax abatement agreements).

0 1d. § 312.0021

571 |d.

2 1d. 8§ 312.206(a), .402(b).
% 1d. § 312.206(a).

2020 Economic Development Handbook * Texas Municipal League
87



I11. Local Property Tax Incentives

Each taxing unit may adopt a tax abatement agreement with terms that differ from the
agreement adopted by the city.>"

A county may be the first taxing entity to grant a tax abatement only if the property was
located outside of the taxing jurisdiction of an incorporated city or town.>” If the county
is the first to adopt the abatement, the other eligible taxing units may either grant a tax
abatement agreement or choose not to participate in the tax abatement.>’® Again, there is
no deadline for the other taxing units to execute their abatement agreement. Further, the
other taxing units have the option of granting a tax abatement with terms that differ from
the abatement granted by the county.>”’ If the county grants a tax abatement in a county
reinvestment zone, then the tax abatement agreement must be approved by the county or
other taxing unit in the same manner that a city is required to authorize its tax abatement
agreement.>’®

If a property subject to abatement is located within the ETJ of the city, once the city or
the county designates the reinvestment zone, any taxing unit may initiate a tax abatement
agreement.”” If the city adopts a tax abatement agreement in its ETJ, the agreement takes
effect upon the later annexation of the property by the city.>®® If a city designates a
reinvestment zone that includes property within the ETJ of the city, but does not execute
an abatement agreement, the governing bodies of the other taxing units (the county and
certain special districts) may initiate a tax abatement agreement.”®" The terms of the
agreement do not have to be identical to the terms of a municipal agreement.>®? Further, a
taxing unit may execute an agreement even if the city does not execute an agreement for
the property. However, if the governing body of another eligible taxing unit has
previously executed as agreement to exempt all or part of the value of the property and
that agreement is still in effect, the terms of the subsequent agreement relating to the
share of the property that is to be exempt in each year that the existing agreement remains
in effect must be identical to those of the existing agreement.

A county commissioners court may, but is not required to, enter into a tax abatement
agreement on behalf of a district that by statute has its tax rate set or levied by the
county.®® Before the county may enter into an agreement on behalf of such a district, the
county itself must have entered into a tax abatement agreement for the same property.

4 1d. (“...The agreement is not required to contain terms identical to those contained in the agreement

with the municipality. . .”).

> 1d. § 312.401(a).

76 |d. §§ 312.206(a), .402(b).

577 Id.

8 |d. § 312.404. See id. § 312.207 (approval of agreement by city and other taxing units when city
creates the reinvestment zone).

9 1d. § 312.206(c).

%0 1d. § 312.204(c).

L 1d. § 312.206(c).

582 Id

% 1d. § 312.004(a).
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However, the agreement on behalf of the district need not contain the same terms as the
agreement entered into by the county.

The chief appraiser of each appraisal district that appraises property for a taxing unit that
has designated a reinvestment zone or has executed a tax abatement agreement must
deliver to the comptroller’s office a report describing the zone, its size, types of property
located on it, its duration, the guidelines and criteria, terms of any abatement agreements,
and any other information required by the comptroller.®®* Also, to be sent to the
comptroller is a copy of the resolution or order designating the reinvestment zone and a
copy of the executed tax abatement. These reports must be submitted by June 30 of the
year following the designation of a zone or the execution of a tax abatement agreement.
To facilitate the required reporting process, the comptroller’s office has standard
reporting forms that can be used to remit this information.

The taxing units will also want to advise any property owner who is given an abatement
to be timely in filing an exemption application for the tax abatement each year with the
appraisal district. An application must be filed by April 30 for each tax year that the
abatement is in effect.”®

School Districts

A school district may not enter into a tax abatement agreement under chapter 312 of the
Tax Code.”®® A school district’s ability to limit appraised property values is governed by
the Texas Economic Development Act found in Chapter 313 of the Tax Code.>®’

Owners & Lessees of Real Property and Tax Abatement Agreements

Certain eligible taxing units may enter into a tax abatement agreement with the owner of
taxable real property, the owner of a leasehold interest on tax exempt real property, or
lessees of taxable real property. >

Cities, Owners of Real Property, Owners of Leasehold Interest in Real Property and
Lessees of Real Property

Cities are eligible to enter into a tax abatement agreement with the owner of taxable real
property that is located in a reinvestment zone, but that is not in an improvement project
that is financed by tax increment bonds.*®® The tax exemption can include a portion of:

e the real property’s value,

e the tangible personal property’s value that is located on the real property, or

4 1d. § 312.005(a)(1)-(3).

%5 1d. § 11.43(d).

%6 1d. § 312.002(f).

7 1d. Ch. 313.

8 |d. §§ 312.204(a), .402 (a), (a-1), (a-3). See also Tex. Att’y Gen. Op. No. GA-0600 (2008).
% Tex. Tax Code. § 312.204(a).
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o both.>®

The tax abatement agreement cannot exceed 10 years and the owner of the property must
make specific improvements or repairs to the property.

Also, cities are eligible to enter into a tax abatement agreement with the owner of a
leasehold interest in tax-exempt real property that is located in a reinvestment zone, but
that is not in an improvement project financed by tax increment bonds.>** The tax
exemption includes a portion of the value of property subject to ad valorem (property)
taxes, including leasehold interest, improvements, or tangible personal property located
on the real property. As above, the tax abatement cannot exceed 10 years and the owner
of the leasehold interest must make specific improvements or repairs to the real property.

Cities are not eligible to enter into a tax abatement agreement with lessees of taxable real
property.

Counties, Owners of Real Property, Owners of Leasehold Interest in Real Property
and Lessees of Real Property

Counties, like cities, are eligible to enter into a tax agreement with the owner of taxable
real property that is located in a reinvestment zone.>** The tax exemption can include a
portion of:

e the real property’s value,
e the tangible personal property’s value that is located on the real property, or
e both.>*

The tax abatement agreement cannot exceed 10 years and the owner of the property must
make specific improvements or repairs to the property.>®* If the property owner fails to
make those improvements, the taxing authority may bring suit to enforce the agreement.
These lawsuits are not barred by the four year statute of limitations relating to lawsuits on
the collection of delinquent taxes by Section 33.05(A)(1) of the Tax Code, but are
evaluated by courts on a traditional breach of contract analysis.*®

Also, counties are eligible to enter into a tax abatement agreement with the owner of a
leasehold interest in tax-exempt real property that is located in a reinvestment zone.>®

590 |d
591 Id
%2 1d. § 312.402(a).
.

Id. 8 312.402(a-2) (This section states that the execution, duration and other terms of an agreement
entered into under this section are governed by the provisions of Sections 312.204, 312.205, and
312.211).

See Stanley Works v. Wichita Falls Indep. School Dist., 366 S.W.3d 816, 822-824 (Tex. App.— El
Paso 2012)(pet. denied).

% 1d. § 312.402(a-1).

595
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The tax exemption includes a portion of the value of property subject to ad valorem
(property) taxes, including leasehold interest, improvements, or tangible personal
property located on the real property.®®” As above, the tax abatement cannot exceed 10
years and the owner of the leasehold interest must make specific improvements or repairs
to the real property.

Counties, unlike cities, are eligible to enter into a tax abatement agreement with the
lessee of taxable real property located in a reinvestment zone.>® The tax exemption can
include:

o all or a portion of the value of the fixtures, improvements, or other real property
owned by the lessee and located on the property that is subject to the lease,

e all or portion of the value of tangible personal property owned by the lessee and
located on the real property that is the subject of the lease, or

e all or a portion of the value of both the fixtures, improvements, or other real
property and the tangible personal property owned by the lessee and located on
the property that is subject to the lease.*®

Again, the tax abatement cannot exceed 10 years and the lessee of taxable real property
must make specific improvements or repairs to the real property.°®

Tangible Personal Property Located on Real Property

Both cities and counties are eligible to enter into a tax abatement agreement concerning
tangible personal property located on real property. Cities can enter a tax abatement
concerning tangible personal property located on taxable or tax-exempt real property.®®*
Also, counties can enter a tax abatement with the owner of tangible personal property
located on real property in a reinvestment zone, the owner of tangible personal property
or an improvement located on tax-exempt real property.®®* Cities and counties need to
follow all the same procedures for giving a tax abatement agreement for tangible personal
property that they would with a tax abatement agreement for real property.

Special Tax Abatement Provisions to Encourage Voluntary Cleanup

Section 312.211 of the Tax Code allows a special type of tax abatement when a property
owner voluntarily agrees to clean up contaminated property. In order to qualify for this
special treatment, a property must meet all of the following criteria:

7 1d. § 312.402(a-2).

% |d. § 312.402(a-3).

599 |d

800 |d. § 312.402(a-2).

0L 1d. § 312.204(a).

802 |d. 8§ 312.402(a), (a-1).

803 Tex. Tax Code § 312.211(a).
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e The real property must be located in a reinvestment zone;

e The real property cannot be an improvement project financed by tax increment
bonds; and

e The real property must be subject to a voluntary cleanup agreement under Section
361.606 of the Health and Safety Code.

This tax abatement agreement may also include tangible personal property located on the
real property described above.®*

There are several important differences between the traditional tax abatement and Section
312.211 voluntary cleanup tax abatement. Unlike regular tax abatement, the city or
county may abate more than just the increase in value that takes place after the abatement
agreement is signed. If a voluntary cleanup property meets the above criteria, a city or
county may agree to abate up to 100% of the total value of the property during the first
year of the agreement. During the second year of the agreement, a city or county may
agree to abate up to 75% of the property’s total value. Up to 50% of the property’s total
value may be abated in the third year and up to 25% in the fourth year.®® In other words,
the tax abatement may include abatement of not only the increase in value, but also a
percentage of the original value of the property.

Also in contrast to regular tax abatement, an agreement under this section may not last
longer than four years.®® Finally, a city or county must establish guidelines for a Section
312.211 tax abatement that are separate from the city’s guidelines for a traditional tax
abatement. Unlike the guidelines that a city or county must establish for regular tax
abatements, the guidelines for a Section 312.211 tax abatement are not required to make
tax abatement available for both new facilities and for the expansion or modernization of
existing facilities.®”” Rather, the guidelines for a Section 312.211 tax abatement must
base the granting of a tax abatement on successful cleanup of the property involved.

In order for an agreement under Section 312.211 to take effect, the property owner must
first receive a certificate of completion for the property under Section 361.609 of the
Health and Safety Code.®®® The city or county may cancel or modify an agreement under
Section 312.211 if the use of the land changes from what was specified in the certificate
of completion and the city or county determines that the new use may result in an
increased risk to human health or to the environment.®® If a city or county enters into an
abatement agreement under Section 312.211, the city or county may not simultaneously

804 1d. § 312.211(a)(2).

805 |d. 8§ 312.211(b), .402(a-2). See Tex. Health & Safety Code § 361.609 (For requirements for a
certificate of completion).

806 Tex. Tax Code § 312.211(b).

07 1d. § 312.002(a).

%08 1d. § 312.211(b).

809 |d. 8§ 312.211(f), .401(a-2).
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enter into a regular tax abatement agreement for the same property.®*® School districts
may not enter into a tax abatement agreement under Section 312.211.%*

Before the property owner may receive a voluntary cleanup tax abatement, he or she must
submit a copy of the certificate of completion to the chief appraiser of the appraisal
district where the property is located.®*? The certificate should be submitted to the chief
appraiser with an application for an exemption under Section 11.28 of the Tax Code. The
abatement agreement takes effect on January 1% of the next tax year after the certificate is
received by the chief appraiser. Once the proper certificate is submitted, the property
owner will not need to submit it again each year.®*® Of course, the appraisal district can
approve a tax exemption for a tax abatement only if the local governments have already
approved the abatement by vote of their governing bodies.

In all other respects, a tax abatement under Section 312.211 of the Tax Code functions
like any other tax abatement. For instance, all the normal public hearing and notice
requirements apply to a reinvestment zone and to a tax abatement established under this
section.®™* Other taxing units, with the exception of school districts, may join in the
Section 312.211 abatement subject to the same procedural rules as apply to a regular
abatement.®™ Also, the terms of such an abatement are subject to the same general rules
as are the terms of a regular tax abatement.®*® Those terms must include a recapture
provision, list the proposed improvements to the property, and provide access to the
property so that city employees, among others, may ensure compliance.®*” Counties may
initiate a Section 312.211 abatement in the same areas where they may initiate a regular
tax abatement.®*®

Tax Increment Financing

Tax increment financing is a tool that local governments can use to publicly finance
needed structural improvements and enhanced infrastructure within a defined area. These
improvements usually are undertaken to promote the viability of existing businesses and
to attract new commercial enterprises to the area. The statutes governing tax increment
financing are located in Chapter 311 of the Tax Code.

The cost of improvements to the area is repaid by the contribution of future tax revenues
by each taxing unit that levies taxes against the property. Specifically, each taxing unit
can choose to dedicate all, a portion, or none of the tax revenue that is attributable to the

610 |d. §§ 312.211(g), .401(a-2).

611 1d. § 312.211(h). See also id. § 312.002(f).
o2 d. § 312.211(c).

3 d. § 312.211(d).

o 1d. §312.201.

®151d. § 312.206(a).

616 1d. § 312.211(g).

17 d. § 312.205(a).

618 |d. §312.402.
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increase in property values due to the improvements within the reinvestment zone. The
additional incremental tax revenue that is received from the affected properties is referred
to as the tax increment. Each taxing unit determines what percentage of its tax increment,
if any, it will commit to repayment of the cost of financing the public improvements. In
addition, the governing body of a city may determine, in an ordinance designating an area
as a reinvestment zone or in an ordinance adopted subsequent to the designation of a
zone, the portion or amount of tax increment generated from municipal sales and use
taxes attributable to the zone, above the sales tax base, to be deposited into the tax
increment fund.®*

Tax increment financing may be initiated only by a city or county.’®® Once a city or
county has begun the process of establishing a tax increment financing reinvestment
zone, other taxing units are allowed to consider participating in the tax increment
financing agreement.®**

Cities and counties may exercise any power that is necessary to carry out tax increment
financing.®?? They may acquire real property through purchase or condemnation, or other
means, enter into necessary agreements, and construct or enhance public works facilities
and other public improvements.®” In addition, cities and counties may sell real property
on the terms and conditions and in the manner they consider advisable to implement the
project plan.®**The power for cities and counties to acquire and sell real property prevails
over any law or municipal charter to the contrary.®”® The use of tax increment financing
for improvements to educational facilities in a city is prohibited unless those facilities are
located in a reinvestment zone created on or before September 1, 1999.5%° However, the
cost of school buildings, other educational buildings, other educational facilities, or other
buildings owned by or on behalf of a school district, community college district, or other
political subdivision of the state is part of the definition of project costs.??’

619 Tex. Tax Code § 311.0123(b).

620 1d. § 311.003 . But see Tex. Const. art V111 § 1-g(h).

621 Tex. Tax Code § 311.013(f).

62 1d. § 311.008(b).

625 1d. § 311.008(h)(2).

624 Id.

%25 1d. § 311.008(c).

626 |d. § 311.008(b)(4)(C).

627 1d. § 311.002(1)(K). Compare § 311.008(b)(4)(C), “A municipality or count may exercise any power
necessary and convenient to carry out [Chapter 311 of the Tax Code], including the power to[,]
consistent with the project plan for the zone[,] in a reinvestment zone created on or before
September 1, 1999, acquire, construct, or reconstruct education facilities[.]” to § 311.002(1)(K)
which defined “project cost” to include “the costs of school buildings, other educational buildings,
other educational facilities, or other buildings owned by or on behalf of a school district, community
college district, or political subdivision of this state[.] (emphasis added).
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Initiating the Process

As mentioned above, tax increment financing may be initiated only by a city or county.
An area may be considered for tax increment financing only if it meets at least one of the
following criteria;®*®

The area’s present condition must substantially impair the city or county’s
growth, retard the provision of housing, or constitute an economic or social
liability to the public health, safety, morals or welfare. Further, this condition
must exist because of the presence of one or more of the following conditions:

« asubstantial number of substandard or deteriorating structures,
« inadequate sidewalks or street layout,

« faulty lot layouts,

« unsanitary or unsafe conditions,

« deterioration of site or other improvements,

« atax or special assessment delinquency that exceeds the fair market value of
the land,

« defective or unusual conditions of title,
« conditions that endanger life or property by fire or other cause, or,

« if the city has a population of 100,000 or more, structures (which are not
single-family residences) in which less than 10 percent of the square footage
has been used for commercial, industrial, or residential purposes during the
preceding 12 years;

The area is predominantly open or undeveloped and, because of obsolete platting,
deteriorating structures or other factors, it substantially impairs the growth of the
city or county;

The area is in or adjacent to a “federally assisted new community” as defined
under Tax Code Section 311.005(b); or

The area is described in a petition requesting that the area be designated as a
reinvestment zone. The petition must be submitted by the owners of property
constituting at least 50 percent of the appraised property value within the
proposed zone.

In addition, if the proposed project plan for a potential zone includes the use of land in
the zone in connection with the operation of an existing or proposed regional commuter

628

Id. § 311.005(a). See Tex. Att’y Gen. Op. No. GA-0514 (2007) (A city may not designate an area as
a reinvestment zone under Tax Code Section 311.005(a)(5) unless the area is “unproductive,
underdeveloped, or blighted” within the meaning of article VIII, section 1-g(b) of the Texas
Constitution, even if the area’s plan of tax increment financing does not include issuance of bonds or
notes.).
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or mass transit rail system, or for a structure or facility that is necessary, useful, or
beneficial to such a regional rail system, the governing body of a city may designate an
area as a reinvestment zone.*®

Within developed areas of the city or county, the criterion usually cited to justify a
reinvestment zone is that the area’s present condition substantially impairs the local
government’s growth because of a substantial number of substandard or deteriorating
structures. If the area is not developed, the city or county often cites the criterion that the
area is predominantly open, or undeveloped, and that it substantially impairs the growth
of the city or county because of obsolete platting, deteriorating structures or other factors.

A decision by a local government that an area meets the first or second criteria to become
a reinvestment zone will be given much deference by a reviewing court should that
decision be challenged by a private lawsuit. Unless the decision is arbitrary or capricious,
willful and unreasoning, taken without consideration and in disregard of the facts and
circumstances, it will be upheld.®®

A reinvestment zone for tax increment financing may not be created if:%*

e More than 30% of the property in the proposed reinvestment zone (excluding

publicly-owned property) is used for residential purposes;®* or

e The total appraised value of taxable real property in the proposed reinvestment
zone and in the existing reinvestment zones exceed either:

o For cities with a population of 100, 000 or more: 25% of the total appraised
value of taxable real property within the city and its industrial districts,®** or

o For cities with a population of less than 100,000: 50% of the total appraised
value of taxable real property within the city and its industrial districts.®**

The boundaries of an existing reinvestment zone for tax increment financing may be
reduced or enlarged by ordinance or resolution of the governing body that created the
zone.%®® There are limitations if a city makes any changes to an existing reinvestment
zones boundaries. A city may not change the boundaries to include property in excess of
the restrictions listed above.®*®

629 Tex. Tax Code § 311.005(a-1).

830 see Hardwicke v. City of Lubbock, 150 S.W.3d 708, 716-17 (Tex. App. — Amarillo 2004, no pet.)

3L Tex. Tax Code § 311.006.

632 |d. § 311.006(a)(1). See also id. § 311.006(e) (Does not apply if the district is created pursuant to a
petition of the landowners).

633 1d. § 311.006(a)(2)(A).

834 1d. § 311.006(a)(2)(B).

%5 1d. § 311.007.

%% 1d. § 311.006(b).
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If the boundaries of a tax increment reinvestment zone are enlarged, a school district is
not required to pay into the tax increment fund any of the district’s tax increment
produced from property located in the added area.®®” However, the school district may
voluntarily enter into an agreement with the city or county that created the zone to
contribute all or part of the district’s tax increment from such an area. The school district
may enter into such an agreement at any time before or after the reinvestment zone is
created or enlarged. The agreement may include conditions for payment of the tax
increment into the fund and must specify the portion of the tax increment to be paid into
the fund and the years for which the tax increment is to be paid into the fund.

The other taxing units are also not required to pay into the tax increment fund any of its
tax increment produced if the boundaries of a tax increment reinvestment zone are
enlarged.®® Like the school districts, the other taxing units voluntarily enter into an
agreement with the city or county that created the zone to contribute all or part of the
district’s tax increment from the enlarged area. The other taxing units may enter into such
an agreement at any time before or after the reinvestment zone is enlarged. The
agreement may include conditions for payment of the tax increment into the fund and
must specify the portion of the tax increment to be paid into the fund and the years for
which the tax increment is to be paid into the fund. Also, the agreement may specify the
projects to which the taxing unit’s tax increment will be dedicated.

The city or county that designated a reinvestment zone by ordinance or resolution or by
order or resolution, respectively, may extend the term of all or a portion of the
reinvestment zone after notice and hearing in the manner provided for the designation of
the zone. A taxing unit other than the city or county that designated the zone is not
required to participate in the zone or portion of the zone for the extended term unless the
taxing unit enters into a written agreement to do so0.°*

Procedure for Designating a Reinvestment Zone

If an area qualifies for tax increment financing, the process involves eight steps. The
eight steps are as follows:

Step One:
The governing body must prepare a preliminary reinvestment zone financing plan.®*°

The Tax Code does not specify what the preliminary financing plan must contain.
However, it may be prudent to include each of the items that are required for the final
reinvestment zone financing plan discussed in Step Five of this section.®** One of the
items required in the reinvestment zone financing plan is a detailed list of the estimated

837 1d. § 311.013(k).
%3 1d. § 311.013(f).
%39 1d. § 311.007(c).
%9 1d. § 311.003(b).
#1 See Id. § 311.011(c).
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project costs of the zone, including administrative expenses. ‘“Project costs” are the
expenditures made or estimated to be made and monetary obligations incurred or
estimated to be incurred by the reinvestment zone that are listed in the project plan as the
cost of public works, public improvements, programs, or other projects benefiting the
zone, including other cost incidental to those expenditures and obligations.®** “Project
Cost” includes:

e Capital cost, including the actual cost of:

o the acquisition and construction of public works, public improvements
new buildings, structures, and fixtures;

o the acquisition, demolition, alteration, remodeling, repair or reconstruction
of existing buildings, structures, and fixtures;

o the remediation of conditions that contaminate public or private land or
building;
the preservation of the facade of a public or private building;
the demolition of public or private buildings;

the acquisition of land and equipment and the clearing and grading of
land,;

e Financing cost;

e Real property assembly cost;
e Professional service cost;

e Imputed administrative cost;
e Relocation cost;

e Organizational cost;

e Interest before and during construction and for one year after completion of
construction, whether or not capitalized,;

e Cost of operating the reinvestment zone and project facilities;

e Amount of any contributions made by the city or county from general revenue for
the implementation of the project plan;

e Cost of school building, other educational buildings, other educational facilities,
or other buildings owned by or on behalf of a school district, community college
district, or other political subdivision of this state; and

e Payments made at the discretion of the governing body of the city or county that
the governing body finds necessary or convenient to the creation of the zone or to
the implementation of the project plans for the zone.%*

Project costs may also include the cost of economic development programs authorized by
Section 311.010(h) of the Tax Code.

2 1d. § 311.002(1).
3 1d. § 311.002(1)(A)-(L).
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While in the process of creating the preliminary financing plan, the city or county should
also be preparing a proposed project plan.®** The proposed project plan should also
include the necessary terms as discussed in Section Five. Through the process of creating
the reinvestment zone, the city or county will have to describe their tentative plan for the
development of the zone. As part of the proposed project plan, the city or the county can
acquire, construct, reconstruct, or install public works, facilities, or sites or other public
improvements, including utilities, streets, street lights, water and sewer facilities,
pedestrian malls and walkways, parks, flood and drainage facilities, or parking so long as
it is consistent with the project plan for the zone.®*

Step Two:

The governing body must publish notice of a public hearing at least seven days before
the hearing on the creation of the reinvestment zone.®*°

Not later than the seventh day before the date of the hearing, notice of the hearing must
be published in a newspaper having general circulation in the city or county on the
creation of the reinvestment zone.

Step Three:

The governing body must hold a public hearing on the creation of the reinvestment

zone.®’

Before adopting an ordinance or order providing for a reinvestment zone, the city or
county must hold a public hearing on the creation of the zone and its benefits to the city
or county and to property in the proposed zone. At the hearing an interested person may
speak for or against the creation of the zone, its boundaries, or the concept of tax
increment financing.®*® Owners of property that is located within a proposed zone must
be given a reasonable opportunity to object to the inclusion of their property within the
proposed zone.**®

Step Four:

After the public hearing, the governing body of the city or county may, by ordinance or
order, designate a contiguous area as a reinvestment zone for tax increment financing
purposes and create the board of directors for the reinvestment zone.®*°

Cities can also designate a noncontiguous geographic area within the city limits, in the
extraterritorial jurisdiction of the city or in both as a reinvestment zone. The ordinance or

4 See Id. § 311.008(b)(1).
&5 1d. § 311.008(b)(4)(B).
646 Id. § 311.003(c).

647 |d.

648 |d.

%9 1d. § 311.003(d).

850 1d. § 311.003(a).
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order must be adopted by a simple majority vote of the governing body at an open
meeting. Home rule cities may have a higher voting contingent required by the city
charter. The adopted ordinance or order should include a finding that development of the
area would not occur in the foreseeable future solely through private investment. Also,
the ordinance or order must contain a number of other provisions concerning the
reinvestment zone. These provisions include:**!

o adescription of the boundaries of the zone with sufficient detail to identify the
territory within the zone.;

o a designation of the board of directors for the zone and an indication of the
number of directors of the board;®*

e a provision that the zone will take effect immediately on passage of the
ordinance;

« an indication of the date for termination of the zone;
« aname for the zone as provided under Section 311.004(a)(5) of the Tax Code;
e aprovision establishing a tax increment fund for the zone; and

« findings that the improvements within the zone will significantly enhance the
value of the taxable property within the zone and will be of general benefit to
the city or county, and that the area meets the criteria for designation of a
reinvestment zone under Section 311.005 of the Tax Code. This finding does
not have to identify the specific parcels of real property.®>

If designating a reinvestment zone pursuant to a petition of the property owners, the city
or county must specify in its ordinance that the reinvestment zone is designated pursuant
to Section 311.005(a)(4) of the Tax Code.***

It should be noted that designation of an area as an enterprise zone under the Texas
Enterprise Zone Act (Government Code Chapter 2303) would also constitute designation
of the area as a reinvestment zone for tax increment financing purposes.®® Such a
designation would eliminate further public hearing requirements other than those
provided under the Texas Enterprise Zone Act. Participants would still need to execute
the tax increment “project” and “financing” plan according to the requirements contained
in Chapter 311 of the Tax Code (outlined in Step Seven).

Also, property within the zone that is owned or leased by a member of the governing
body of the city or by a member of a zoning or planning board or commission of the city

51 |d. § 311.004(a).

852 See id. §§ 311.009, .0091 (Addresses cities with a population of 1.1 million or more that are located
wholly or partially in a county with a population of less than 1.8 million).

853 1d. § 311.004(b).

4 1d. § 311.004(c).

83 |d. § 311.0031. (Please note that Chapter 2303 of the Government Code sets out the qualifications to
be designated an enterprise zone, but does not set out procedures for designation.)

2020 Economic Development Handbook * Texas Municipal League
100



I11. Local Property Tax Incentives

is not eligible for tax increment financing.®>® However, if the property owner’s property

is subject to a tax increment financing agreement when the owner becomes a member of
the governing body or of the zoning or planning commission, the property owner would
not lose the benefit of the tax increment financing agreement due to the person’s new
membership on the governing body, board or commission.®*’

Board of Directors

The size, composition and qualifications of the board of directors depend on whether the
reinvestment zone was initiated by the city or county or by petition of the property
owners.

Zones Initiated by Governing Body

If the zone was created by the governing body on its own initiative, the board of directors
consists of at least five and not more than 15 members, unless more than 15 members are
required under Section 311.009 of the Tax Code. The board is composed of one
appointee from each taxing unit that levies taxes on real property in the zone if the taxing
unit has approved the payment of all or part of the tax increment produced by the unit
into the tax increment fund for the zone. A taxing unit may waive its right to appoint a
member. The governing body of the city or county that designated the zone may appoint
not more than ten directors to the board; except that if there are fewer than five directors
appointed by taxing units other than the city or county, the governing body of the city or
county may appoint more than ten members as long as the total membership of the board
does not exceed 15 members.®*® The board members appointed by the governing board
that created the zone must be:
e at least 18 years of age, and

e De aresident of:
the county in which the zone is located,
a county adjacent to the county in which the zone is located, or

own real property in the zone, whether or not the individual resides in the
county in which the zone is located or a county adjacent to that county.®*®

Zones Initiated by Petition of Property Owners

If the reinvestment zone was created pursuant to a petition of the property owners, the
board of directors must consist of nine members.®® Each taxing unit, other than the city
or county that designated the zone, that levies taxes on real property in the zone may
appoint one member of the board if the taxing unit has approved the payment of all or
part of the tax increment produced by the unit into the tax increment fund for the zone.

6% 1d. § 312.204(d).
657 |d.

%8 1d. § 311.009(a).
9 1d. §311.009(e)(1).
%0 1d. § 311.009(b).
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The local state senator and representative in whose districts the zone is located are each
members of the board, or they may appoint a substitute to serve for them.®®! Not later
than the 90" day after the date a member of the Texas Senate or Texas House of
Representatives is elected, the board of the tax increment reinvestment zone must send
written notice by certified mail informing the senator or representative of the person’s
membership on the board.®®* The senator or representative may elect not to serve on the
board or designate another individual to serve in the member’s place. If the senator or
representative elects not to serve on the board or designate another individual to serve in
the member’s place, the senator or representative must notify the board in writing as soon
as practicable by certified mail after receipt of the notice and may not be counted as a
member of the board for voting or quorum purposes.®®® If the zone is located in more than
one senate district or house district, then the senator or representative in whose district a
larger portion of the zone is located is the member of the zone’s board.®®*

If fewer than seven taxing units, other than the city or county that designated the zone,
are eligible to appoint members of the board of directors of the zone, the city or county
may appoint a number of members of the board such that the board comprises nine
members. If at least seven taxing units, other than the city or county that designated the
zone, are eligible to appoint members of the board of directors of the zone, the city or
county may appoint one member.®®®

To be eligible for appointment to the board by the governing body of the city or county
that designated the zone, an individual must be at least 18 years of age, and own real
property in the zone or be an employee or agent of a person who owns real property in
the zone.®®®

Board Membership

Each year, the governing board of the city or county creating the zone appoints one
member of the board to serve as chairman.®*’ The chairman serves for a term of one year
that begins on January 1% of the following year. The board of directors may also elect a
vice-chair to preside in the absence or vacancy of the chairman. The board may elect
other officers as it considers appropriate. A vacancy on the board is filled by appointment
of the governing body of the taxing unit that appointed the director.®®®

8L |d. §§ 311.009(b), .0091(c).
862 1d. § 311.0092(a).

863 1d. § 311.0092(b).

864 1d. §§ 311.009(b), .0091(c).
665 |d.

866 1d. § 311.009(e)(2).

807 Id. § 311.009(f).

%8 1d. § 311.009(d).
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State law specifies that a member of the board of directors of a tax increment financing
reinvestment zone is not considered a public official.®® Because of this provision, the
attorney general has held that a city council member is not prohibited from
simultaneously serving as a member of the board of directors of a tax increment
reinvestment zone created by his or her municipality.”® In addition, state law clarifies
that such a director may be appointed to serve on the board of directors of a local
government corporation created under the Texas Transportation Corporation Act
(Transportation Code Chapter 431, Subchapter D).

Step Five:

After the city or county has adopted the ordinance or order creating the zone, the board
of directors of the zone must prepare both a “project plan” and a “reinvestment zone
financing plan. h72

The project plan must include:®"®

e a description and map showing existing uses and condition of real property
within the zone and proposed uses of that property;

e proposed changes to zoning ordinances, the master plan of the city, building
codes or other municipal ordinances or subdivision rules and regulations of
the county;

o alist of estimated non-project costs; and

« astatement of the method for relocating persons who will be displaced, if any,
as a result of implementation of the plan.

If a zone is created pursuant to petition in a county that has a population in excess of 3.3
million, there are certain special requirements of the project plan involving residential
housing that must be observed.®"

The reinvestment zone financing plan must contain the following nine items:®"

1) a detailed list of the estimated project costs of the zone, including
administrative expenses;

2) a statement listing the proposed kind, number and location of all public works
or public improvements to be financed by the zone;

89 1d. § 311.009(g)(2).

70 Tex. Att’y Gen. Op. No. GA-0169 (2004).
71 Tex. Tax Code § 311.009(g)(2).

2 1d. §311.011.

673 d. § 311.011(b).

7% 1d. § 311.011(H).

%% 1d. § 311.011(c).
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3) a finding that the plan is economically feasible and an economic feasibility
study;

4) the estimated amount of bonded indebtedness to be incurred;

5) the estimated time when related costs or monetary obligations are to be
incurred,;

6) a description of the methods for financing all estimated project costs and the
expected sources of revenue to finance or pay project costs, including the
percentage of tax increment to be derived from the property taxes of each
taxing unit anticipated to contribute tax increment to the zone that levies taxes
on real property within the zone;

7) the current total appraised value of taxable real property in the zone;

8) the estimated captured appraised value of the zone during each year of its
existence; and

9) the duration of the zone.

The financing plan may provide that the city or county will issue tax increment bonds or
notes, the proceeds of which are used to pay project costs for the reinvestment zone.®”
Any such bonds or notes are payable solely from the tax increment fund and must mature
on or before the date by which the final payments of the tax increment into the tax
increment fund are due.®”” Tax increment bonds are issued by ordinance of the city or
order of the county without any additional approval required, other than that of the Public
Finance Section of the attorney general’s office. The characteristics and treatment of
these obligations is covered in detail in Section 311.015 of the Tax Code.

After both the project plan and the financing plan are approved by the board of directors
of the zone, the plans must also be approved by ordinance or order of the governing body
that designated the zone.®” The ordinance or order must be adopted at an open meeting
by a simple majority vote of the governing body, unless the city is a home rule city and a
higher voting contingent is required by the city charter. The ordinance or order must find
that the plans are feasible.®

At any time after the zone is adopted, the board of directors may adopt an amendment to
the project plan.®® The amendment takes effect on approval of the change by ordinance

676 |d. § 311.015 (It should be noted that this section of the Tax Code does not include a county as

having the ability to issue tax increment bonds or notes. However, Section 311.008 does give
counties “any power necessary and convenient to carry out” Chapter 311, including entering into
agreements with bondholders). ) But, cf. Tex. Att’y Gen. Op. No. GA-0953 (2012)(concluding that
“a county may not issue tax increment finance bonds or unilaterally pledge any part of the tax
increment fund.”).

7 1d. § 311.015()).

678 d. § 311.011(d).

679 |d

880 1d. §311.011(e).
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by the city or order by the county that created the zone and in certain cases may require
an additional public hearing. A school district that participates in a zone is not required to
increase the percentage or amount of the tax increment to be contributed by the school
district because of an amendment to the project plan or reinvestment zone financing plan
for the zone unless the governing body of the school district by official action approves
the amendment.®®

Finally, once a city or county designates a tax increment financing reinvestment zone or
approves a project plan or financing plan, the city or county must deliver to the
comptroller’s office a report containing: a general description of each reinvestment zone,
a copy of each project plan or financing plan adopted, and “any other information
required by the comptroller” that helps in the administration of the central registry and
tax refund for economic development (Tax Code, Chapter 111, subchapter F).®** The
report must be submitted by April 1% of the year following the year the zone is designated
or plan is approved.

Step Six:

After the project plan and the reinvestment zone financing plan are approved by the
board of directors and by the city or county’s governing body, the other taxing units
with property within the zone must collect the percentage of their increased tax
revenues that will be dedicated to the tax increment fund.®®®

The tax increment fund®*

of a portion of their increased tax revenues that are collected each year under the plan.
Money in the tax increment fund can be transferred to an adjacent reinvestment zone if
certain conditions are met.®®® The taxing units can determine the amount of their tax
increment for a year either by:

is made up of the contributions by the respective taxing units
685

%81 1d. § 311.011(g).

882 1d. § 311.019(b) (Note: This section still refers to Subchapter F, Chapter 111 of the Tax Code.
Subchapter F was repealed by S.B. 1, Art. 3 during the 82" Legislative Session, First Called
Session. However, the repeal of Subchapter F by S.B. 1, Art. 3 does not affect an eligible person's
right to claim a refund of state sales and use and state franchise taxes that was established under
Section 111.301 of the Tax Code in relation to taxes paid before the effective date of Art. 3 (October
1, 2011) in a calendar year for which the person paid ad valorem taxes to a school district as
provided by Section 111.301, Tax Code, before the effective date of Art. 3 (October 1, 2011). An
eligible person's right to claim a refund of state sales and use and state franchise taxes that was
established under Section 111.301 of the Tax Code in relation to taxes paid before the effective date
of Art. 3 (October 1, 2011) in a calendar year for which the person paid ad valorem taxes to a school
district as provided by Section 111.301 of the Tax Code before the effective date of Art. 3 (October
1, 2011) is governed by the law in effect on the date the right to claim the refund was established,
and the former law is continued in effect for that purpose. Therefore, the reference to Subchapter F
will remain.).

%83 |d. § 311.013.

884 See id. § 311.014. (Describes the tax increment fund’s composition).

88 1d. §311.012(a).

886 See § 311.014(f).
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e the amount of property tax levied and assessed by the unit for that year on the
captured appraised value of real property that is taxable and located in the
reinvestment zone; or

e the amount of property taxes levied and collected by the unit for that year on the
captured appraised value of real property taxable and located in the reinvestment
zone.

In practice, taxing units have generally committed in early negotiations with the city or
county as to what portion of the tax increment they will contribute to the tax increment
fund for the zone.

For example, consider a city that as part of its tax increment project plan has agreed to
put in improved sidewalks throughout the zone at a cost of $20,000. If the property
values in the district are projected to increase by 2% after the sidewalk improvements,
each of the affected taxing units may choose to dedicate all, a portion of, or none of the
property taxes that are due to the 2% increase in property values within the zone. The
decision as to what percentage of the increased tax revenues to contribute to the tax
increment fund is entirely discretionary with the governing bodies of each of the taxing
units.®®’ The city itself has the flexibility to determine its portion of the tax increment
produced by the city that must be paid into the tax increment fund.®® However, if the city
does not make a determination of its portion of the tax increment produced by the city
that must be paid into the tax increment fund, then the city is required to pay into the fund
the entire tax increment produced.

Any agreement to contribute must indicate the portion of the tax increment to be paid into
the fund and the years for which the tax increment will be paid. In addition to any other
terms to which the parties may agree, the agreement may specify the projects to which a
participating taxing unit’s tax increment will be dedicated and that the taxing unit’s
participation may be computed with respect to a base year later than the original base
year of the zone.®® The agreement may also include other conditions for payment of the
tax increment. Only property taxes attributable to real property within the zone are
eligible for contribution to the tax increment fund.®® Property taxes on personal property
are not eligible for contribution into the tax increment plan.

Cities are allowed to deposit the amount of sales tax attributable to reinvestment zone
into the tax increment fund, in an increment above the sales tax base®" attributable to the
zone in the year the zone was created. °*? Cities may choose not to contribute sales tax

%87 1d. § 311.013(f).

%88 1d. § 311.013(l). See also id. § 311.013(m) (For special rules for such reduction in the tax increment
in certain populous counties).

%89 1d. §311.013(f).

6% See id. § 311.012 (“[T]ax increment,” “captured appraised value,” and “tax increment base” all
defined with reference to the taxable real property within the reinvestment zone).

91 1d. § 311.0123(a).

892 1d. § 311.0123(b).
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increment into a tax increment fund. Before the issuance of a bond, note, or other
obligation that pledges the payments of sales tax increment into the tax increment fund,
the governing body of the city may enter into an agreement to authorize and direct the
comptroller to:

1. Withhold from any payment to which the city may be entitled the amount of the
payment into the tax increment fund,;

2. Deposit that amount into the tax increment fund; and

3. Continue withholding and making additional payments into the tax increment
fund until an amount sufficient to satisfy the amount due has been met.®

Also, a local government corporation created under Chapter 431 of the Transportation
Code, that has contracted with a reinvestment zone and the city may be a party to an
agreement with the comptroller’s office as referenced above. This agreement may
provide for payments to be made to a paying agent of the local government
corporation.®® The sales tax to be deposited into the tax increment fund may be disbursed
from the fund only to:

1. Satisfy claims of holders of tax increment bonds, notes, or other obligations
issued or incurred for the reinvestment zone;

2. Pay project costs for the zone; and

3. Make payments in accordance with an agreement dedicating revenue from the tax
increment fund made pursuant to Section 311.10(b) of the Tax Code.*®

Unless otherwise specified by an agreement between the taxing unit and the city or
county that created the zone, payment of the taxing unit’s increment to the fund must be
made by the 90" day after the later of: (1) the delinquency date for the unit’s property
taxes; or (2) the date the city or county that created the zone submits to the taxing unit an
invoice specifying the tax increment produced by the taxing unit and the amount the
taxing unit is required to pay into the tax increment fund for the zone.®*® A delinquent
payment incurs a penalty of 5% of the amount delinquent and accrues interest at an
annual rate of 10%.%°" It is important to note, however, that a taxing unit is not required to
pay into the tax increment fund the portion of a tax increment that is attributable to
delinquent taxes until those taxes are actually collected.®®

In lieu of permitting a portion of its tax increment to be paid into the tax increment fund,
a taxing unit, including a city, may elect to offer the owners of taxable real property in

693 1d. § 311.0123(c)(1)-(3).
694 1d. § 311.0123(d).

6% 1d. § 311.0123(e).

%% 1d. § 311.013(c).

7 |d. § 311.013(c-1).

%% 1d. § 311.013(i).
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the zone an exemption from ad valorem taxation for any increase in the property value as
provided under the Property Redevelopment and Tax Abatement Act (Tax Code, Chapter
312).°%° Alternatively, a taxing unit, other than a school district, may offer a tax
abatement to the property owners in the zone and enter into an agreement to contribute a
tax increment into the fund.” In either case, any agreement to abate taxes on real
property within a tax increment reinvestment zone must be approved both by the board of
directors of the zone and by the governing body of each taxing unit that agrees to deposit
any of its tax increment into the tax increment fund.’*

In any contract entered into by the tax increment zone’s board of directors with regard to
bonds or other obligations, the board may promise not to approve any such tax abatement
agreement.”®® If a taxing unit enters into a tax abatement agreement within a tax
increment reinvestment zone, the taxes that are abated will not be considered in
calculating the tax increment of the abating taxing unit or that taxing unit’s deposit into
the tax increment fund.”

The Governor’s Office of Texas Economic Development and Tourism may recommend
that a taxing unit enter into a tax abatement agreement. The board of directors of the zone
and the taxing unit’s governing body must consider any recommendations made by the
Governor’s Office of Texas Economic Development and Tourism.”*

Step Seven:

Once the reinvestment zone is established, the board of directors must make
recommendations to the governing body of the city or county on the implementation of
the tax increment financing.’®

Once the city, by ordinance, or the county, by order, has created the reinvestment zone,
the board of directors may exercise any power granted to them by the Tax Increment
Financing Act.”®® By ordinance, resolution or order, the city or county may authorize the
board of directors of the reinvestment zone to exercise any of the city or county’s powers
with respect to the administration, management or operation of the zone or the
implementation of the project plan for the zone.”®” However, the city or county may not
authorize the board of directors to issue bonds, impose taxes or fees, exercise the power
of eminent domain, or give final approval to the project plan. The board of directors may
exercise any of the powers granted to the city or county under Section 311.008 of the Tax
Code, except that the city or county must approve any acquisition or sale of real

%9 1d. § 311.013(g).

" 1d. §311.0125.

L 1d. §8§ 311.013(g); .0125(h).
02 1d. § 311.0125(c).

%3 1d. § 311.0125(d).

4 1d. § 311.0125(e).

% 1d. § 311.010(a).

06 1d. § 311.010(e).

7 1d. § 311.010(a).
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%8 Also, the city or county, by ordinance, resolution or order, may choose to

property.
709

restrict any power granted to the board of directors by Chapter 311 of the Tax Code.

The board of directors and the city or county can contract with a local government
corporation created under the Texas Transportation Corporation Act (Transportation
Code Chapter 431, Subchapter D) or a political subdivision to manage the reinvestment
zone and/or implement the project or financing plan.”*® The board, the local government
corporation or political subdivision administering the zone can contract with the city to
pay for city services in the zone out of the portion of the tax increment fund produced by
the city, regardless of whether the service or their cost is identified in the project or
financing plan."*

Either the board of directors, city or county may enter into agreements that are necessary
or convenient to implement the project plan and the reinvestment zone financing plan.’*?
Such agreements can pledge or provide for the use of revenue from the tax increment
fund and/or provide for the regulation or restriction of land use. These agreements are not
subject to the competitive bidding requirements in Chapter 252 of the Local Government
Code.”™ If the zone was created by petition, the board, with the approval of the city, may
impose certain zoning restrictions within the zone.”**

With the approval of the city or county that designated the reinvestment zone, the board
of directors may establish and provide for the administration of programs for a public
purpose of developing and diversifying the economy, eliminating unemployment and
underemployment, and developing or expanding transportation, business and commercial
activity in the zone.”® This power includes but is not limited to, programs to make grants
and loans from the tax increment fund. Also, the board has all the powers of a city under
Chapter 380 of the Local Government Code with the approval of the city or the county.
This approval may be granted in an ordinance by a city, or in an order by the county,
approving a project plan or reinvestment zone financing plan or approving an amendment
to a project plan or reinvestment financing plan.

If the board is pursuing a project to construct public right-of-ways or infrastructure within
the zone, the board may enter into an agreement to pledge tax increment fund revenue to
pay for land and easements located outside the zone if:

e the zone is or will be served by the rail transportation or bus rapid transit project;

%8 1d. § 311.010(d)(2), .008(b)(2).
%9 1d. § 311.010(d)(2).

0 1d. § 311.010(f).

M 1d. § 311.010(i).

2 d. § 311.010(b).

™ 1d. §311.010(g).

4 1d. § 311.010(c).

5 1d. §311.010(h).
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e the land or the development rights or conservation easements in the land are
acquired for the purpose of preserving the land in its natural or undeveloped
condition; and

e the land is located in the county in which the zone is located.”

Also, the board is required to implement a program to enhance the participation of
“disadvantaged businesses” in the procurement process in a zone created by petition.717
The program shall make information concerning the procurement process and the
opportunities within the zone available to disadvantage businesses. The board is required
to compile an annual report listing the numbers and dollar amounts of contracts awarded
to disadvantaged businesses during the previous year as well as the total number and
dollar amount of all contracts awarded.”*®

Step Eight:

The city or county must submit an annual report to the chief executive officer of each
taxing unit that levies taxes on property within the zone.”*®

The report must be provided within 150 days of the end of the city’s or county’s fiscal
year. The report must include the following items:

« the amount and source of revenue in the tax increment fund established for the
Z0ne;

« the amount and purpose of expenditures from the fund,
« the amount of principal and interest due on outstanding bonded indebtedness;

o the tax increment base and current captured appraised value retained by the
zone;

o the captured appraised value shared by the city or county and other taxing
units;

« the total amount of tax increments received; and

o any additional information necessary to demonstrate compliance with the tax
increment financing plan adopted by the city or county.

A copy of the above report must be sent to the comptroller’s office.”®

6 1d. § 311.01005.
7 1d. § 311.0101.
8 1d. § 311.0101(c).
9 1d. § 311.016(a).
20 1d. § 311.016(h).
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Central Registry
The comptroller shall maintain a central registry of:"**

e reinvestment zones designated under the Tax Increment Financing Act;

e project plans and reinvestment zone financing plans adopted pursuant to the
Tax Increment Financing Act; and

« the annual reports the city or county submitted to the chief executive officer of
each taxing unit that levies taxes on property within the zone.

A city or county that designates a reinvestment zone or approves a project plan or
reinvestment zone financing plan must deliver to the comptroller’s office a report
containing the following information:’%

o ageneral description of each reinvestment zone. This description must include
the size of the zone, the types of property located in the zone, the duration of
the zone, and the guidelines and criteria established for the zone under Section
311.005 of the Tax Code;

e acopy of each project plan or reinvestment zone financing plan adopted; and

e ‘“any other information required by the comptroller” that helps in the
administration of the central registry and tax refund for economic
development (Tax Code Chapter 111, subchapter F).

The plan must be delivered before April 1 of the year following the year the zone is
designated or the plan is approved. A city or county that amends or modifies a project
plan or reinvestment zone financing plan must deliver a copy of the amendment or
modifications to the comptroller before April 1¥ of the year following the year in which
the plan was amended or modified.”*®

State Assistance

Cities and counties with concerns about the tax increment financing laws can seek
assistance from the state. The comptroller’s office will provide assistance regarding the
administration of the Tax Increment Financing Act upon request of the governing body or
the presiding officer.”* Further, the Governor’s Office of Texas Economic Development
and Tourism and the comptroller’s office may provide technical assistance to a city or
county regarding the designation of a tax increment financing reinvestment zone or the
adoption and execution of project plans or reinvestment zone financing plans.’®

2L 1d. §311.019(a).
22 1d. § 311.019(b).
% 1d. § 311.019(c).
4 d. § 311.020(a).
25 1d. § 311.020(h).
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School Districts

Until September 1, 1999, school districts were able to reduce the value of taxable
property reported to the state to reflect any value lost due to tax increment financing
participation by the district.”® The ability of the school district to deduct the value of the
tax increment that it contributed prevented the school district from being negatively
affected in terms of state school funding. However, the situation is different for tax
increment reinvestment zones created after that date. The comptroller is statutorily
prohibited from reducing taxable property value for school districts to reflect tax
increment financing losses for zones that are proposed on or after May 31, 1999.”%" This
statutory prohibition affects any amendments to or new tax increment financing
agreements the school districts make with cities or counties after September 1, 1999.

Additionally, some cities may enter into tax increment financing agreements with school
districts for certain limited purposes.’?® Cities with a population of less than 130,000 that
have territory in three counties may enter into new tax increment financing agreements or
may amend existing agreements with a school district located wholly or partially within
the reinvestment zone. However, the agreement must be for the dedication of revenue
from the tax increment fund to the school district for the purpose of acquiring,
constructing or reconstructing an educational facility located inside or outside the tax
increment financing reinvestment zone.’®

Termination of Reinvestment Zone
A tax increment financing reinvestment zone terminates on the earlier of:

1) the termination date designated in the original ordinance or order designating the
zone;

2) the earlier or later termination date designated by a subsequent ordinance or order
adopted under Section 311.007(c) of the Tax Code;"*° or

3) the date on which all project costs, tax increment bonds and interest on those
bonds are paid in full.”*

If the city or county that created the zone designate a later termination date through a
subsequent ordinance or order, the other contributing taxing units are not required to pay
any of their tax increment after the original termination date unless those taxing units
enter into an agreement to continue to pay their tax increment with the city or county that

6 In tax increment financing, value is not actually “lost.” Rather, some of the land’s increase in value

is classified as “captured appraised value” so that an amount of taxes can be forwarded to the tax
increment financing board. Such taxes are, in effect, “lost” to the school district because they must
be contributed to the tax increment fund and cannot be used for school programs.

27 See Tex. Gov’t Code § 403.302(d)-(e). See also Tex. Att’y Gen. Op. No. GA-549 (2007).

% Tex. Tax Code § 311.0085.

™ |d. § 311.0085(c).

%0 1d. §311.017(a)(1).

B d. §311.017(a)(2).
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created the zone.”? Also, a city or county that created the zone can terminate the zone

before all debts and obligations are paid in full.”®® The city or county would have to
deposit an amount that would suffice to pay the principal of, premium, and interest on all
bonds issued with a trustee or escrow agent. The amount deposited would also have to
cover any other amounts that may become due to the trustee or escrow agent, including
compensation of the trustee or escrow agent.

Validation Statute

A governmental act or proceeding of a city or county, the board of directors of a
reinvestment zone, or an entity acting under Section 311.010(f) of the Tax Code relating
to the designation, operation, or administration or a reinvestment zone financing plan is
conclusively presumed, as of the date it occurred, valid and to have occurred in
accordance with all applicable statutes and rules if:

1. the third anniversary of the effective date of the act or proceeding has expired,;
and

2. a lawsuit to annul or invalidate the act or proceeding has not been filed on or
before the later of that second anniversary or August 1, 2011.”*

However, the validation of an action as to the designation, operation, or administration of
a reinvestment zone or the implementation of a project plan or reinvestment zone
financing plan does not apply to the following:

1. An act or proceeding that was void at the time it occurred,;
2. An act or proceeding that, under a statute of this state or the United States, was a
misdemeanor or felony at the time the act or proceeding occurred,;

3. A rule that, at the time it was passed, was preempted by a statute or this state or
the United States, including Sections 1.06 or 109.57 of the Alcoholic Beverage
Code; or

82 1d. § 311.017(a-1). See id. 311.017(a-1) (Different terminations dates for a city that has a population
of more than 220, 000 but less than 235,000 or more and is the county seat of a county that has a
population of 280,000 or less). See also Tex. H.B. 2853 § 22, 82" Leg., R.S. (2011) (The legislature
validates and confirms all governmental acts and proceedings of a city or county, the board of
directors of a reinvestment zone, or an entity acting under Section 311.010(f) of the Tax Code that
were taken before the effective date of this Act and relate to or are associated with the designation,
operation, or administration of a reinvestment zone or the implementation of a project plan or
reinvestment zone financing plan under Chapter 311 of the Tax Code including the extension of the
term of a reinvestment Zone, as of the dates on which they occurred. The acts and proceedings may
not be held invalid because they were not in accordance with Chapter 311 of the Tax Code, or other
law. This section does not apply to any matter that on the 30" day after the effective date of this
Act: (1) is involved in litigation if the litigation ultimately results in the matter being held invalid by
a final judgment of a court; or (2) has been held invalid by a final judgment of a court.).

3 Tex. Tax Code § 311.017(h).

# 0 1d. §311.021(a).
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4. A matter that as of the effective date of Section 311.021 of the Tax Code (June
17, 2011): (a) is involved in litigation if the litigation ultimately results in the
matter being held invalid by a final7judgment of a court; or (b) has been held
invalid by a final judgment of a court.”®

Texas Economic Development Act

The Texas Economic Development Act (“the Act™) is another economic development
tool used to attract new industries and commercial enterprises. Chapter 313 of the Tax
Code authorizes certain property tax incentives for economic development provided by
school districts. School districts have the ability to provide tax credits and an eight-year
limitation on appraised value of a property for the maintenance and operations portion of
the school district property tax to eligible corporations and limited liability companies.
The property remains fully taxable or the purpose of any school district debt service tax.

Eligibility Requirements for Limitation on Appraised Values

The Act provides that only particular entities are eligible for limitations on appraised
property values. Limitations on appraised values are available to property owned by a
corporation or a limited liability comgany to which a franchise tax pursuant to Section
171.001 of the Tax Code applies.”® These eligible corporations or limited liability
companies are required to make investments that create jobs within the state. Further,
these corporations and limited liability companies must use the property for:"*’

e manufacturing;’*®
e research and development;”®
e clean coal project as defined by Section 5.001 of the Water Code;

e advanced clean energy project as defined by Section 382.003 of the Health &
Safety Code;

e renewable energy electric generation;

e electric power generation using integrated gasification combined cycle
technology; '

5 1d. § 311.021(b).

™6 Tex. Tax Code § 313.024(a). (“This subchapter [subchapter B] and Subchapters C and D apply only
to property owned by a corporation or limited liability company to which Section 171.001 applies.”).

T 1d. § 313.024(b).

8 See Id. § 313.024(e)(1) (Definition of manufacturing); See also Southwest Royalties v. Comptroller
of Public Accounts of the State of Texas, 501 S.W.3d 95 (Tex. App. — Austin Aug. 13, 2014, pet.
granted)(excluding extraction of oil and natural gas from manufacturing definition); Southwest
Royalties v. Hegar, 500 S.W.3d 400 (Tex. 2016)(Affirmed lower court ruling).

9 See Id. § 313.024(e)(5) (Definition of “research and development”).

™0 See Id. § 313.024(¢e)(2) (Definition of “renewable energy electric generation™).

s See Id. § 313.024(¢e)(3) (Definition of “integrated gasification combined cycle technology™).
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e nuclear electric power generation;’*? or

e a computer center’®

described above.

primarily used in connection with one or more activities

Additionally, in 2017 legislation passed prohibiting a limitation on appraised value for
wind-powered energy devices under certain circumstances.”* Specifically, the law now
provides that an owner of a parcel of land that is located wholly or partly in a
reinvestment zone, a new building constructed on the parcel of land, a new improvement
erected or affixed on the parcel of land, or tangible personal property placed in service in
the building or improvement or on the parcel of land may not receive a limitation on
appraised value under an agreement that is entered into on or after September 1, 2017, if,
on or after that date, a wind-powered energy device is installed or constructed on the
same parcel of land at a location that is within 25 nautical miles of the boundaries of a
military aviation facility located in this state.”*

Creation of Qualifying Jobs

In order for the eligible property of these corporations or limited liability companies to
receive a limitation of appraised values, the recipient must make a commitment to create
a specified number of new jobs and “qualifying jobs.” The number of new jobs and
“qualifying jobs” required to be created depends upon whether the school district is
considered a non- rural school district or a rural school district

Non-Rural School District Versus Rural School District

The Act has created different investment requirements and minimum limitation
requirements for owners of qualified property in rural school districts as opposed to non-
rural school districts. A school district is considered a rural school district if:

« the school district has territory in a strategic investment area as determined by
the comptroller;"* or

« the school district is located in a county: ™’

« with a population of less than 50,000; and

« in which, from 2000 — 2010, according to the federal decennial census, the
population either remained the same, decreased, or increased at a rate not
greater than the average rate of increase in the state during that period.”*®

2 See Id. § 313.024(e)(4) (Definition of “nuclear electric power generation”).

™3 See Id. § 313.024(e)(6) (Definition of “computer center”).

4 1d. § 313.0024(b-1).

745 Id.

™ 1d. § 313.051(a-1) (Note: A list of counties designated as strategic investment areas can be found at:
https://comptroller.texas.gov/economy/local/ch313/values.php).

T |d § 313.051(a-1).

748 Id
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If a school district qualifies as a rural school district, then that school district can utilize
Subchapter C of Chapter 313 of the Tax Code which allows differing amounts with
regard to the categorization of rural school districts, minimum amounts of qualified
investments, and minimum limitations on appraised values requirements on qualified
property. The non-rural school district can utilize Subchapter B.

In non-rural school districts, a property owner is required to create “at least 25 new jobs”
on the owner’s qualified property.”® At least 80% of all the new jobs created must be
“qualifying jobs.”"™ A “qualifying job” for a non-rural school district is defined to mean
a permanent full-time job that;"*

e requires at least 1,600 hours of work a year;
« isnot transferred from one area in this state to another area in this state;
e s not created to replace a previous employee;

« is covered by a group health benefit plan for which the business offers to pay
at least 80% of the premiums or other charges assessed for employee-only
coverage under the plan, regardless of whether an employee may voluntarily
waive the coverage; and

e pays at least 110% of the county average weekly wage for manufacturing
jobs"? in the county or region where the job is located.

To determine whether a property owner has created a sufficient number of qualifying
jobs, operations, services, and other related jobs can be considered for the project if the
Texas Workforce Commission determines that the cumulative economic benefits of these
jobs is the same or greater than that associated with the minimum number of qualified
jobs required to be created.”?

In rural school districts, a property owner is required to create at least 10 new “qualifying
jobs” on the owner’s qualified property.”>* The average weekly wage for all jobs created
by the property owner that are not “qualifying jobs” must exceed the county average
weekly wage for all jobs in the county where the job is located.” A “qualifying job” for
a rural school district has the same meaning as a qualifying job for a non-rural school
district.”®

™ Tex. Tax Code § 313.021(2)(A)(iv)(b).

80 1d. § 313.024(d).

L d. §313.021(3).

2 gee Id. § 313.021(5) (Definition of “county average weekly wage for manufacturing jobs”).

™ d. §313.021(3)(F).

™ 1d. § 313.051(h).

™ 1d. § 313.024(d). (Note also that to determine whether a property owner has created the required
number of “qualifying jobs,” those jobs created in connection with a project that the Texas
Economic Development and Tourism Office determines is a “unified project” are “qualified.” §
313.024(d-2).)

™8 Seeid. § 313.021(3) (Definition of “qualified jobs™).
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Penalty for Failing to Create Required Number of Qualifying Jobs

To ensure compliance by the property owner for the creation of a sufficient amount of
qualifying jobs, the comptroller is required to conduct an annual review.”’ If the
comptroller determines the number of ciualifying jobs to be below the required threshold,
it will issue an adverse determination.”® The person receiving the adverse determination
must submit a compliance plan for remedying the deficiency by not later than December
31 of the year that the comptroller made the determination.”*® If the person is still out of
compliance with the plan, the comptroller will impose a penalty by subtracting the
number of qualifying jobs actually created from the number of qualifying jobs required to
be created and multiply that amount by the average annual wage for all jobs in the county
for the most recent four quarters.”® This penalty can be doubled if a penalty has
previously been enforced.”® Each person may appeal the imposition of the penalty
through a taxpayer lawsuit under Chapter 112 of the Tax Code. "

Other Eligibility Considerations

In determining an applicant’s eligibility for a property limitation, whether located in a
non-rural school district or a rural school district, other eligibility considerations are
taken into account. These other considerations are:

e land on which a building or component of a building described by Section
313.021(1)(E) of the Tax Code is located is not considered a qualified
investment’®;

e property that is leased under a capitalized lease may be considered a qualified
investment;

o property that is leased under an operating lease may not be considered a
qualified investment; and

e property that is owned by a person other than the applicant and that is pooled
or proposed to be pooled with property owned by the applicant may not be
included in determining the amount of the applicant’s qualifying
investment.”®

Categorization of School Districts

The Act authorizes school districts to make limitations on appraised property values,
provided the eligible entity makes qualified investments on qualified property. Non-rural
school districts and rural school district are sorted into five categories to determine the

T 1d. §313.0276(a).

758 |d.

™ 1d. §313.0276(b).

%0 1d. §313.0276(c).

oL 1d. §313.0276(d).

%2 1d. §313.0276(i).

%3 Seeid. § 313.021(1) (Definition of “qualified investment™).
4 1d. § 313.024(c).

2020 Economic Development Handbook * Texas Municipal League
117



I11. Local Property Tax Incentives

minimum amount of qualified investment the entity must make and the minimum amount
of limitation the school district may provide on appraised property values. The
comptroller’s website has a complete listing of school district classifications, minimum
amounts of qualified investments, and limitations on appraised values at:
https://comptroller.texas.gov/economy/local/ch313/values.php.

Non-Rural School Districts

Non-rural school districts are categorized according to the taxable value of property
within the district in the preceding tax year as determined by Chapter 403 of the
Government Code.”® Non-rural school districts are categorized as follows:

I $10 billion or more of taxable property

Il $1 billion or more but less than $10 billion of taxable property

11 $500 million or more but less than $1 billion of taxable property
IV $100 million or more but less than $500 million of taxable property
V  less than $100 million of taxable property.

Rural School Districts

Likewise, rural schools districts are categorized according to the taxable value of
industrial property within the district in the preceding tax year as determined by Chapter
403 of the Government Code.”®’ Rural school districts are categorized as follows:"®®

I $200 million or more of taxable industrial property

Il $90 million or more but less than $200 million of taxable industrial property
11 $1 million or more but less than $90 million of taxable industrial property
IV $100,000 or more but less than $1 million of taxable industrial property

V  less than $100,000 of taxable industrial property.

% 1d. § 313.022(b).

766 |d
%7 1d. § 313.052.
g,
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Minimum Amount of a Qualified Investment and Limitation on
Appraised Values

Non-Rural School Districts

The minimum amounts of qualified investment’® and the minimum amounts of

limitation’” for each category of non-rural school districts are as follows:

Minimum Amounts Minimum Amounts
Category Of Quialified Investment Of Limitation on Appraised Values
| $100 million $100 million
1 $ 80 million $ 80 million
" $ 60 million $ 60 million
v $ 40 million $ 40 million
\% $ 20 million $ 20 million

A Non-rural school district, regardless of category, may agree to limitations greater than
the minimum amounts.””*

Rural School Districts

The minimum amounts of qualified investment’’? and minimum amounts of limitation on

appraised values '” for each category of rural school districts are as follows:

Minimum Amounts Minimum Amounts
Category Of Qualified Investment Of Limitation on Appraised Values
| $ 30 million $ 30 million
I $ 20 million $ 20 million
i $ 10 million $ 10 million
v $ 5 million $ 5 million
\Y $ 1 million $ 1 million

Again, a rural school district, regardless of category, may agree to limitations greater than
the minimum amounts.”"

Limitation Agreement

Any limitation agreement between the school board or a non-rural or a rural school
district and the property owner must be in writing.””> The written agreement must
describe with specificity the qualified investment that the person will make on or in

% 1d. §313.023.

0 1d. § 313.027(b).

L 1d. § 313.027(c).

2 1d. § 313.053.

3 |d. § 313.054(a)(increased minimum amounts of limitation on appraised values).
" 1d. § 313.054(b).

> 1d. § 313.027(d).
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connection with the person’s qualified property that is subject to the limitation on
appraised value.””® Other property of the person that is not specifically described in the
agreement is not subject to the limitation agreement unless the school board, by official
action, provides that the other property is subject to the limitation. Additionally, the
agreement:’’’

e must incorporate each relevant provision of subchapter B of Chapter 313 of
the Tax Code and, to the extent necessary, include provisions for the
protection of future school district revenues through the adjustment of the
minimum valuations, the payment of revenue offsets, and other mechanisms
agreed to by the property owner and the school district;

e may provide that the property owner will protect the school district in the
event the district incurs extraordinary education-related expenses related to
the project that are directly funded in state aid formulas, including expenses
for the purchase of portable classrooms and the hiring of additional personnel
to accommodate a temporary increase in student enrollment attributable to the
project;

e must require the property owner to maintain a viable presence in the school
district for at least five years after the expiration of the limitation agreement;

« must provide for the termination of the agreement, the recapture of ad valorem
tax revenue lost as a result of the agreement if the owner of the property fails
to comply with the terms of the agreement, and payment of penalty, interest or
both on the recaptured ad valorem tax revenue;

e may specify any conditions that will require the district and the property
owner to renegotiate all or any part of the agreement; ; and

e must be in a form approved by the comptroller.

A limitation agreement may provide for a deferral of the date on which the qualifying
time period’”® for the project is to commence, or an agreement may be amended to
provide for such a deferral.””® A subsequent agreement amending the deferral date may
not be construed to permit a qualifying time period that has commenced to continue for
more than the number of years applicable to the project.

A limitation agreement many not be entered into under which a person agrees to provide
supplement payments to a school district in an amount that exceeds an amount equal to

% 1d. §313.027(e).

T 1d. § 313.027(f).

8 See id. § 313.021(4) (Definition of qualified time period).

7 |d. § 313.027(h). However, the agreement may not provide for the deferral of the date on which the
qualifying time period is to start on a date later than January 1 of the fourth tax year that begins after
the date the application is approved, except that if the agreement is one in a series of agreements
related to the project, the agreement may not provide for a deferral of the date on which the
qualifying period is to start not later than January 1 of the sixth tax year that begins after the date that
the application is approved.
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the greater of $100 per student per year in average daily attendance, or $50,000 per year,
for a period that exceeds the period beginning with the qualified time period and ending
December 31% of the third tax year after the date the person’s eligibility for a limitation
expires.’®°

Application for Property Limitation

The owner of qualified property may apply to the school district’s board of trustees in
which the property is located for a limitation on the appraised value for school district
maintenance and operations ad valorem tax purposes of the person’s qualified
property.” An application must be made on the form prescribed by the comptroller. A
copy of this application may be obtained from the comptroller’s website at:
https://comptroller.texas.gov/economy/local/ch313/forms.php.

Additionally, the application must be accompanied by: #

« the application fee established by the school board of trustees;

« information sufficient to show that the real and personal property identified in
the application meets the definition of “qualified property”; and

« any information relating to each economic impact evaluation criterion.

Application fee, qualified property and economic impact evaluation criterion are
discussed below.

Application Fee

The school board by official action shall establish a reasonable, nonrefundable
application fee to be paid by property owners who apply to the district for a limitation on
the appraised value of the person’s qualified property. "®® The amount of an application
fee must be reasonable and may not exceed the estimated cost to the district of processing
and acting on application, including any cost to the school district associated with the
economic impact evaluation.

Quialified Property

As mentioned above, jobs and qualified jobs have to be created on qualified property.

“Qualified property” is defined to mean:’®*

« land:

80 |d. § 313.027(i) (Note: This limitation does not apply to the amounts described in Section

313.027(f)(1) or (2) of the Tax Code).
8L 1d. § 313.025(a).
782 |d.
8 1d. § 313.031(b).
4 1d. §313.021(2).
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o that is located in an area designated as a tax increment financing
reinvestment zone under Chapter 311 of the Tax Code, a tax abatement
reinvestment zone under Chapter 312 of the Tax Code, or an enterprise
zone under Chapter 2303 of the Government Code;

e on which a person proposes to construct a new building or erect or
affix a new improvement that does not exist before the date the owner
submits a complete application

« alimitation on appraised value;

« that is not subject to a tax abatement agreement entered into by a
school district under Chapter 312 of the Tax Code; and

e on which, in connection with the new building or new improvement
described above, the owner of the land proposes to:

= make a qualified investment in an amount equal to at least
the minimum amount required by Section 313.023 of the
Tax Code; and
.785

= create at least 25 new qualifying jobs;

« a new building or other new improvement that a person proposes to
construct or affix that does not exist before the date the owner submits a

complete application for a limitation on appraised value;"®® or

« tangible personal property that:
e is not subject to a tax abatement agreement entered into by a school
district under Chapter 312 of the Tax Code;"®" and

o except for new equipment described in Sections 151.318(q)
(semiconductor fabrication cleanrooms and equipment) or 151.318(qg-
1) (pharmaceutical biotechnology cleanrooms and equipment) of the
Tax Code, is first placed in service:

e in the new building or in or on the new improvement that a person
proposes to construct or affix that does not exist before the date the
owner applies for a limitation on appraised value, or

e on the land on which that new building, in the newly expanded
building or new improvement is located, if the personal property is
ancillary and necessary to the business conducted in the new building
or in or on the new improvement.”®®

785

786
787
788

Id. § 313.021(2)(A)(iv)(b). But see id. 8 313.051(b) (property owner located in rural school district
subject to Subchapter C is “required to create only at least 10 new jobs on the owner’s qualified
property.”).

Id. 88 313.021(2)(A)(ii), .021(2)(B).

Id. § 313.021(2)(C)(i). See also id. § 312.002(f).

Id. § 313.021(2)(C)(ii).
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Economic Impact Evaluation

As indicated earlier, an economic impact evaluation must accompany an application for
limited appraisal value.”® The school district must request this evaluation from the
comptroller’s office.”® The economic impact evaluation must contain the following
criteria;"®*

1) any information the comptroller determines is necessary or helpful to the
governing body of the school district in determining whether to approve the
application; and

2) any information the comptroller determines is necessary or helpful to the
comptroller in determining whether to issue a certificate for a limitation on
appraised value of the property.

The comptroller’s recommendation is based on the criteria list above and any other
information available to the comptroller.”®? The comptroller may not issue a certificate of
limitation on appraised value unless the comptroller determines that:

« the project proposed by the applicant is reasonably likely to generate, before the
25th anniversary of the beginning of the limitation period, tax revenue, including
state tax revenue, school district maintenance and operations ad valorem tax
revenue attributable to the project, and any other tax revenue attributable to the
effect of the project on the economy of the state, in an amount sufficient to offset
the school district maintenance and operations ad valorem tax revenue lost as a
result of the agreement; and

« the limitation on appraised value is a determining factor in the applicant's decision
to invest capital and construct the project in this state.”*

Approval Process for Application for Property Limitation

The school district board of trustees is not required to consider an application for a
limitation on appraised value.”®* Should the school board elect to consider the
application, the school district must submit a copy of the application to the comptroller’s
office within seven days of receiving each document and request an economic impact
evaluation of the application.”

Upon receipt of the application from the school district, the comptroller shall conduct an
economic impact evaluation and provide a copy of it to the school district as soon as
practicable. The school district will provide a copy of the economic impact evaluation to

8 1d. § 313.025(a)(3).
0 d. § 313.025(b).
L 1d. §313.026.

92 1d. § 313.026(b).
™ 1d. § 313.026(c)

% 1d. § 313.025(h).
" d. § 313.025(a-1).
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the applicant on request. The comptroller will make a recommendation to the school
district on whether to accept or reject the application, based on the criteria in the
economic impact evaluation, input for the Texas Education Agency’®® and any other
information available to the comptroller, including information provided by the school
district.”” The comptroller has no more than 91 days to review and give a
recommendation concerning the approval or disapproval of an application after receiving
it from the school district.”"

The school board must approve or disapprove the application not later than the 150" day
after the date the application is filed, unless an extension is agreed to by the school board
and the applicant.”® The school district must make a written finding as to any criterion
considered by the comptroller in conducting the economic impact evaluation before
approving or disapproving the application. Further, the school board is required to deliver
a copy of those findings to the applicant.?®® Also, in determining whether to grant an
application, the school board must consider any recommendations made by the
Governor’s Office of Texas Economic Development and Tourism.®* The Governor’s
Office of Texas Economic Development and Tourism is authorized to recommend that a
school district grant a person a limitation on appraised values. Further, the school board is
entitled to request and receive assistance in deciding whether to approve an application
from: (1) the comptroller; (2) the Governor’s Office of Texas Economic Development
and Tourism; (3) the Texas Workforce Investment Council; and (4) the Texas Workforce
Commission.®%

Once the school district has received its recommendations from the comptroller and any
other recommendations concerning the application for limitation on the appraised value
of the person’s qualified property, the school board may approve an application only if
the school board finds that; 2%

e the information in the application is true and correct;

e the applicant is eligible for the limitation on the appraised value of the person’s
qualified property; and

e determine that granting the application is in the best interest of the school district
and the State of Texas.

The school district may not approve an application unless the comptroller submits to the
school district board a certificate of limitation for appraised value on the property.®*

% 1d. § 313.025 (b);(b-1).
97 1d. § 313.026(b).

%8 1d. § 313.025(d).

9 |d. § 313.025(b).

800 |d. § 313.025(e).

8L 1d. § 313.025(g).

802 1d. § 313.025(c).

803 1d. § 313.025(f).

84 1d. § 313.025(d-1).
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Limitation on Appraised Values

If a person’s application is approved by the school board, for each of the first eight tax
years that begin after the applicable qualifying time period, the appraised value of the

person’s qualified property, as described in the agreement may not exceed the lesser
805
of:

« the market value of the property; or
e an amount agreed to by the school board of trustees, in accordance with the

following:
‘ ‘ Non-Rural School Districts Rural School Districts
Category Minimum Amount Of Limitation ° Minimum Amount Of Limitation®”’
L | $100 million | $ 30 million
T $ 80 million | $ 20 million
Coom | $ 60 million | $ 10 million
Y2 $ 40 million | $5 million
v $ 20 million | $ 1 million

Additionally, the agreement must provide that the limitations period applies for a period
of 10 years and specify that the beginning date of the limitation, which must be January 1
of the first year that begins after:

o the application date;
o the qualifying time period; or
« the date commercial operations begin at the site of the project®®.

The “qualifying time period” generally begins the date the school district approves an
application, and ends December 31 of the second complete tax year following that date
except for nuclear electric power generation facilities or advanced clean energy
projects.®

When appraising a person’s qualified property that is subject to a limitation on appraised
value, the chief appraiser of the appraisal district where the qualified property is located
shall determine the market value of the property and include in the appraisal records both
the market value and the appropriate value agreed to by the school board subject to the
minimum limitation amounts listed above.?

805 1d. § 313.027(a).
806 1d. § 313.027(b).
897 1d. § 313.054(a).
808 |d. § 313.027(a-1).
809 1d. § 313.021(4).
810 1d. § 313.027(g).
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Recapture of Lost Revenue of Ad VValorem Taxes

A person with whom the school district enters into an agreement of limitation on
appraised value of qualified property must make the minimum amount of qualified
investment during the qualifying time period. ®* If in any tax year a property owner fails
to meet the obligations of the agreement, the property owner is liable to the state for a
penalty for a certain amount.®** However, if the person suffers a casualty loss on the
property, the person may request a waiver of the penalty from the comptroller.8*® If the
penalty is not waived by the comptroller and is not paid by February 1% of the following
tax year, it becomes delinquent in accordance with Section 33.01 of the Tax Code.®*

Tax Credits®?®

Subchapter D of Chapter 313, Texas Tax Code previously contained provisions for tax
credits. Subchapter D was repealed by H.B. 3390 in 2013. If a property owner qualified
for a tax credit before the repeal of Subchapter D, the repeal does not affect the property
owner’s entitlement to the credit.?*°

Disclosure of Appraised Value Limitation Information

The comptroller shall post on the comptroller’s website each document or item of
information the comptroller designates as substantive before the 15" day after the date
the document or item of information is received or created.®*” Each document or item of
information must continue to be posted until the appraised value limitation expires. The
comptroller shall designate the following as substantive:®®

e Each application requesting a limitation on appraised value; and

e The economic impact evaluation made in connection with the application.

If the school district maintains a generally accessible website, the district shall maintain a
link on its website to the area of the comptroller’s website where the information on each
district’s agreements to limited appraised value is maintained.®"

811 1d. § 313.0275(a).

812 |d. § 313.0275(b) (The penalty is the amount computed by subtracting from the market value of the
property for that tax year the value of the property as limited by the agreement and multiplying the
difference by the maintenance and operations tax rate of the school district for that tax year).

83 1d. § 313.0275(d).

84 1d. § 313.0275(c).

85 Subchapter D of Chapter 313, Texas Tax Code previously contained provisions for tax credits.
Subchapter D was repealed by H.B. 3390, Section 22(2), 83 R.S. (2013). If a property owner
qualified for a tax credit before the repeal of Subchapter D, the repeal does not affect the property
owner’s entitlement to the tax credit.

816 |d. §313.171(b).

817 1d. § 313.0265(a).

818 1d. § 313.0265(b).

89 |d. § 313.0265(c).
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Confidentiality of Business Information

Information provided to a school district in connection with an application for a
limitation on appraised value that describes the specific processes or business activities to
be conducted or the specific tangible personal property to be located on real property
covered by the application shall be segregated in the application from the other
information in the application and is confidential and not subject to public disclosure
unless the school board approves the application.?* Other information in the custody of
the school district or the comptroller in connection with the application, including
information related to the economic impact of a project or the essential elements of
eligibility under this Act, such as the nature and amount of the projected investment,
employment, wages, and benefits, may not be considered confidential business
information if the school board agrees to consider the application. Information in the
custody of the school district or the comptroller is not confidential if the school district
approves the application.

Tax Abatement Agreements

Section 313.030 of the Tax Code provides that if property receives a limitation on
appraised value in a particular tax year then the property is not eligible for a tax
abatement agreement by the school district under Chapter 312 of the Tax Code in the
same tax year.®** Pursuant to Section 312.002(f) of the Tax Code, school districts are no
longer authorized to enter into tax abatement agreements.®*

Impact Fees

A city or county may impose and collect from the owner of a qualified property a
reasonable impact fee to pay for the cost of providing improvements associated with or
attributable to property that receives a property tax limitation.®?*

Adopting the Freeport and Goods-in-transit Exemptions

Introduction

A constitutional amendment authorizes a type of property tax exemption for items
classified as “Freeport property.”®** Freeport property includes various types of goods
that are detained in Texas for a short period of time (175 days or less).?® The goods must
be in Texas only for a limited purpose, such as storage or factory processing. This
exemption was proposed to enhance the ability of certain areas to attract warehouse and

820 1d. §313.028.

82 1d. § 313.030.

822 1d. § 312.002(f).

823 |d. § 313.006(b).

84 Tex. Const. art. VIII, § 1-j.

85 See Tex. Const. art VIII, § 1-j(d) (allows a political subdivision to extend storage of aircraft parts in
its jurisdiction for up to 730 days from the date of importation instead of the standard 175 days).
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distribution center facilities by offering a special property tax exemption for the goods
they typically handle.

Another constitutional amendment authorizes an additional type of property tax
exemption for items classified as “Goods-in-transit property.”®*® The Goods-in-transit
exemption is similar to the Freeport exemption with two key differences:

1) the Goods-in-transit exemption may apply to goods traveling inside the state; and

2) the Goods-in-transit exemption is only available for goods stored at locations,
typically warehouses, owned by someone other than the owner of the goods
themselves.

Freeport Exemption

The constitutional amendment was unusual from the standpoint that no action was
necessary by taxing units that wanted to exempt Freeport property from taxation. The
exemption was self-enacting unless the taxing units took specific action to continue to tax
the property. If a city decided to override the Freeport exemption and continue taxing the
property, the governing body of the city had to take official action to tax the property by
April 1, 1990. The official action that was required was not defined under the law. It
would likely have been in the form of a resolution, order or ordinance of the taxing unit
to retain its right to tax Freeport property. Most cities and other taxing units took the
necessary action at that time to continue to be able to tax the Freeport property.

A taxing unit is free to change its decision and choose to exempt Freeport property in
order to promote economic development. Such a decision would be made by the
governing body of the taxing unit by repealing the original resolution or ordinance to tax
Freeport property. It must be emphasized, however, that if a taxing unit such as a city
now chooses to exempt Freeport property, the exemption may not be repealed later. In
other words, once the taxing unit chooses to exempt Freeport property, this type of
property remains exempt from property taxation by that taxing unit forever.

The Freeport exemption, if adopted, applies throughout the local taxing entity’s
jurisdiction. For example, if a city adopts the Freeport exemption, it applies throughout
the entire city. Similarly, if a county or school district adopts the Freeport exemption, it
applies throughout the entire taxing jurisdiction of that county or school district. A local
government may not choose to exempt Freeport property in only a portion of its territory.

Freeport property includes goods, wares, merchandise, ores, and certain aircraft and
aircraft parts.?”® It does not include oil, natural gas and other petroleum products.
Petroleum products are defined as “liquid and gaseous materials that are the immediate

826 Tex. Const. art. VIII § 1-n.
87 Tex. Const. art VIII, § 1-j(b).
828 Tex. Const. art. VIII, § 1-j(a).
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derivatives of the refining of oil or natural gas.”®* Freeport property qualifies for an
exemption from ad valorem taxation only if it has been detained in the state for 175 days
or less for the purpose of assembly, storage, manufacturing, processing or fabricating.®*°.
Some types of companies currently receiving Freeport tax exemptions include auto
makers, computer manufacturers, beverage producers, iron works, warehousing and

distribution facilities, and medical supply companies.

Even when goods are sold to an in-state purchaser rather than shipped directly out of
state, they may qualify for the Freeport exemption. To receive the exemption in such a
case, the property must qualify under the above requirements as Freeport property and
must be transported out of the state within 175 days after it was first acquired in or
imported into the state.3*!

Goods-in-transit Exemption

Like the Freeport exemption, the Goods-in-transit exemption is self-enacting unless
taxing units hold a hearing and then take official action to tax the goods prior to January
1 of the first tax year in which the unit wishes to tax the goods. Unlike the Freeport
exemption, taxing units are free to postpone their decision to tax Goods-in-transit goods
until any future tax year.2*® For example, if a taxing unit failed to act to tax Goods-in-
transit goods prior to January 1, 2008 (the first tax year the exemption went into effect),
they could act again prior to January 1, 2009, to tax goods in that tax year, or likewise in
any future year.

89 Tex. Tax Code § 11.251(j) (Note that motor oil, grease, and gear oil have been found to be Freeport

property because they are distinct from base oil. See Ashland Inc. v. Harris County Appraisal Dist.,
437 S.W.3d 50, 59-62 (Tex. App—Houston [14™ Dist.] 2014)(pet. filed and pending as of October 3,
2014.).

80 1d. § 11.251(e); Tex. Const. art. VIII. § 1-j(a). See Tex. Const. art VIII, § 1-j(d); Tex.Tax Code §
11.251(1) (Except for aircraft parts, which may be stored for up to 730 days if authorized by the
political subdivision in which the parts are stored).

81 Tex. Att’y Gen. Op. No. DM-463 (1997) (Article VIII, section 1-j of the Texas Constitution
establishes an exemption from ad valorem tax for “freeport” goods, that is, certain property destined
for shipment out-of-state within 175 days after the date the property was acquired in or imported into
the state. The freeport exemption is available to property where it is acquired or imported in this
state by a person who detains it in the state “for assembling, storing, manufacturing, processing, or
fabricating purposes,” even though the property is not sold or transported out of the state by that
person, but is instead sold to an in-state purchaser who uses the property in manufacturing other
items which are then transported out of state within 175 days of the time the first owner acquired it.).

82 Tex. Tax Code § 11.253(j).
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Goods-in-transit means tangible personal property that:

e isacquired in or imported into this state to be forwarded to another location in this
state or outside the state;

e is stored under a contract of bailment by a public warehouse operator®® at one or

more public warehouse facilities in this state that are not in any way owned or
controlled by the owner of the personal property for the account of the person
who acquired or imported the property;

e s transported to another location in this state or outside this state not later than
175 days after the date the person acquired the property in or imported the
property into this state; and

e does not include oil, natural gas, petroleum products, aircraft dealer’s motor
vehicle inventory, dealer’s vessel and outboard motor inventory, dealer’s heavy
equipment inventory, or retail manufactured housing inventory.®**

Additionally, if a taxing unit wants to tax Goods-in-transit on or after January 1, 2012,
the taxing unit must take action to continue to tax on or after October 1, 2011 in the
manner required for official action by the governing body.®*® The official action to tax the
Goods-in-transit must be taken before January 1 of the first tax year in which the taxing
unit proposes to tax Goods-in-transit. Before acting to tax the exempt property, the
governing body of the taxing unit must conduct a public hearing as required by Section 1-
n(d) of Article VIII of the Texas Constitution. If the governing body of a taxing unit
provides for the taxation of the Goods-in-transit, the exemption does not apply to that
unit unless the governing body by official action rescinds or repeals its previous action to
tax Goods-in-transit. Also, if the governing body that took action to provide for the
taxation of Good-in-transit and pledged the taxes imposed for payment of a debt of the
taxing unit, the tax official of the taxing unit may continue to impose the taxes against the
good-in-transit until the debt is discharged, if cessation of the imposition would impair
the obligation of the contract by which the debt was created.®*

Also, unlike the Freeport exemption, taxing units that repeal the decision to continue
taxing Goods-in-transit goods (reinstating the exemption, in other words) apparently may
choose to again tax the goods at some time in the future, provided they do so prior to
January 1% of the first tax year they intend to again tax the goods.®*’

The Goods-in-transit exemption, if applicable, applies throughout the local taxing entity’s
jurisdiction. For example, if the Goods-in-transit exemption applies to a city, it applies
throughout the entire city. Similarly, if a Goods-in-transit exemption applies to a county

83 1d. § 11.253(a)(6) (Definition of public warehouse operator). See also id. § 11.253(a)(5) (Definition
of bailee and warehouse).

84 1d. § 11.253(a)(2).

85 1d. § 11.253(j-1).

86 1d. § 11.253(j-2).

87 1d. § 11.253(j).
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or school district, it applies throughout the entire taxing jurisdiction of that county or
school district. A local government may not choose to exempt Freeport property in only a
portion of its territory.

Goods-in-transit property includes goods, wares, merchandise, ores, and certain aircraft
and aircraft parts.2*® It does not include oil, natural gas, and other petroleum products.®*
The constitutional amendment that authorized the Goods-in-transit exemption would
have permitted legislation allowing the goods to remain at a location for up to 270 days
tax-free,®*° but the enabling legislation adopted a narrower, 175-day window that mirrors
the Fregﬂort exemption, except for aircraft parts if the taxing unit authorizes a longer time
period.

88 Tex. Const. art. VIII, § 1-n(a), (b)(1).

89 |d. art. VIII, § 1-n(a). See Tex. Tax Code § 11.253(a)(4) (Definition of “petroleum product™).
80 Tex. Const. art. VIII, § 1-n(a)(3).

81 Tex. Tax Code § 11.253(a)(2)(C); Tex. Const. art VIII, § 1-j.
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V. Economic Development Through Tourism
The Local Hotel Occupancy Tax

Economic development for many Texas cities and some counties is a matter of tourism. Texas
consistently ranks along with California and Florida as one of the top three destinations for U.S.
travelers. To fund the promotion of tourism, more than 500 Texas cities and 60 counties levy a
local hotel occupancy tax generating over a billion dollars per year in revenue for these cities and
counties. It is clear that the amount of money spent on tourism in Texas is growing and
communities are increasingly looking to tourism for much needed revenue. The local hotel
occupancy tax can provide an important source of funding for maintenance of a city’s and
county’s tourism program and can translate into economic development for the entire area.

Authorized Entities and Procedures

Both general law cities and home rule cities are authorized to adopt a hotel occupancy tax
(“HOT”) within the city boundaries.®** Implementing such a tax is optional. A city may
implement a hotel occupancy tax by adopting an ordinance calling for the levy of the tax. The
ordinance needs to be approved by a simple majority of the members of the governing body at an
open meeting. Unlike a local sales tax, the adoption of a local hotel occupancy tax does not
require voter approval. Although not mandated by state statute, a city may hold a public hearing
to give the public an opportunity to express its views regarding the implementation and potential
uses of the tax. Home rule cities (cities over 5,000 population that have adopted a home rule
charter) should check their city charter for any additional requirements that the charter may
impose.

Most cities are eligible to adopt a hotel occupancy tax rate of up to seven percent of the
consideration paid for the use of a hotel room. 2** A city with a population of under 35,000 may
also adopt the hotel occupancy tax within that city’s extraterritorial jurisdiction (ETJ).2** If a city
adopts the hotel occupancy tax within its ETJ, the combined state, county, and municipal hotel
occupancy tax rate may not exceed 15%.

Some counties have received legislative approval to adopt a county hotel occupancy tax.®*
Generally, counties are authorized to adopt a rate not to exceed seven percent of the
consideration paid for a hotel room for areas outside of the jurisdiction of a city.®*® Within the
city limits, counties are generally capped at a county hotel tax rate of 2 percent.**’ The State of
Texas also imposes a six percent hotel occupancy tax rate that applies throughout the state.®%®

82 Tex. Tax Code §§ 351.001 (Definition of “municipality”); .002 (Municipal hotel occupancy tax authorized).

83 |d. § 351.003(a).

84 1d. § 351.0025.

85 1d. § 352.002.

846 |d. § 352.003(a).

87 1d. § 352.003(b) (Note: County hotel occupancy tax can range from one percent to seven percent within a
city. Counties that are authorized to have hotel occupancy tax should check Section 352.003 of the Tax Code
for the exact percentage rate that can be charged).

¥ 1d. §156.052.
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Issues to Consider before Adopting the Tax

A local government will want to consider a number of issues before it implements a local hotel
occupancy tax. These concerns include:

Would the expenditure of hotel occupancy tax be likely to attract out-of-town tourists that
would stay overnight or otherwise conduct business at area lodging facilities? Hotel
occupancy tax revenues may not be used to establish or enhance facilities or programs
that would not attract out-of-town visitors and directly promote the hotel and convention
industry.®*°

How does the proposed hotel occupancy tax rate compare to the hotel occupancy tax rates
of neighboring communities? Will the proposed rate be above, in line with, or below
nearby areas that compete for available tourism business?

What revenues can be expected by the imposition of a hotel occupancy tax? Projected
revenues can be roughly estimated by applying the proposed local hotel occupancy tax
rate against the taxable revenues of the hotels in the locale during prior years. Hotels
report their taxable revenues each year to the comptroller when they submit the state
hotel occupancy tax. The information from this report to the comptroller can be adjusted
to get a basic estimate of the amount of revenue a city could anticipate if it adopted a
local hotel occupancy tax.

How would the proposed tax fit into the city’s future plans and goals? What types of
programs and improvements that are authorized under the hotel tax laws will be possible
with the anticipated revenues? Would the proposed programs and expenditures be
possible without the imposition of a hotel occupancy tax and how soon would they be
possible? What existing or new facilities and programs would qualify for funding? To
qualify for funding, each of the facilities or programs must fit into one of the statutory
categories for expenditures which are discussed in detail later in this chapter.®® Each
expenditure also must be likely to result in increased tourism by out-of-town visitors to
the city and must have some impact on hotel and/or convention activity.

How will the city measure the benefits of expenditures of the hotel occupancy tax? For
example, a city could ask recipients of hotel occupancy tax proceeds to keep a log of out-
of-town visitors or business transactions that took place after the enhancement of their
program or facility with hotel occupancy tax money. Many visitor centers and tourist
attractions have a guest book that out-of-town visitors are encouraged to sign. The visitor
logs could include a box to check if the visitor is “staying at an area hotel.” The city
could use this information later to estimate the effectiveness of the various expenditures
at promoting increased tourism and hotel activity.

What local entities would be encouraged to participate in the decisions regarding
administration of a local hotel occupancy tax? Will the city involve local citizens, the
chamber of commerce, and representatives of the local hotels to review potential uses of
the hotel occupancy tax proceeds? Involving area hotel representatives in the allocation
decisions has helped many communities avoid opposition to the types of programs that

849
850

Id. § 351.101(a)-(b).
Id. 88 351.101(a)(1)-(12), .110.
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are ultimately funded. Area hoteliers can also help the community accurately assess how
much of an impact the hotel tax funded programs have on area hotel activity.

Who Charges the Tax

The following businesses are considered “hotels” and are required to charge the tax:*>*
e ahotel,

e motel,

tourist home,

tourist court

lodging house,

inn,

rooming house, or

bed and breakfast.

Hospitals, sanitariums, nursing homes, dormitories and other non-hotel housing facilities owned
by institutions of higher education, and oilfield portable units®®* may not charge the tax. While
recreational vehicles (RVs) and RV rental spaces are not expressly listed in the statute, the
comptroller’s office has interpreted the statute to exclude RVs and RV lots from taxation. In
2015, legislation passed clarifying that the definition of “hotel” includes a residential short-term
rental property for purposes of the imposition of hotel occupancy taxes.®*®

The hotel occupancy tax may be imposed against any “person” (including corporations and other
legal entities) who pays for the use of a hotel room that is ordinarily used for sleeping.®* The
price of the room does not include the cost of food served by the hotel or the cost of other
personal services.®® Unlike the state hotel occupancy tax, local hotel occupancy tax does not
apply to the cost of renting meeting rooms, banquet or event space within a hotel since these
rooms are not considered “sleeping rooms.”®°

Exemptions From the Tax

State law exempts the following individuals from payment of the state and local hotel occupancy
tax, if they are traveling on official business:

1) federal employees®’;

2) foreign diplomats with a tax exempt card issued by the U.S. Department of State®*®;

81 1d. § 351.001(4), 352.001(1). See id. § 156.001(a) (The term “hotel” has the meaning assigned by Section
156.001 of the Tax Code which is defined as “a building in which members of the public obtain sleeping
accommodations for consideration.”). See also 34 Tex. Admin. Code § 3.161(a)(3).

82 See Tex. Tax Code. § 152.001(20) (Definition of “oilfield portable unit™).

83 1d. § 156.001(b).

84 1d. § 351.002(a). See Tex. Gov’t Code. § 311.005(2) (Definition of “person” as used in any Texas code).

85 Tex. Tax Code §§ 351.002(b), 156.051(b) (Note: The price of a room could also not include the cost of
beverages. However, if the food and beverages prices are not separately stated from the room rental prices,
those costs could be included in the price of the room. This is often demonstrated when a hotel has a single
“package” price that includes room and food/services.).

88 d. § 156.051(a).

87 |d. §§ 351.006(a), 352.007(a), 156.103(a). See also 34 Tex. Admin. Code §3.161(b)(3).
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3) a very limited number of state officials with a hotel tax exemption card (heads of state
agencies, state legislators and legislative staff, members of state boards and commissions,

and state judges)®*®; and

4) persons or businesses who have the right to use or possess a hotel room at least 30
consecutive days.®®

Employees of Texas institutions of higher education (colleges) are exempt from the state hotel
occupancy tax, but must pay local hotel occupancy tax.®** Additionally, employees of secondary
schools (grade schools and high schools) from Texas and outside of Texas are exempt from state
hotel occupancy tax, but must pay local hotel tax.®®* All individuals claiming one of the above
exemptions are required to show appropriate identification and to fill out a Hotel Occupancy Tax
Exemption Certificate. A certificate form that can be used for this purpose is available on the
comptroller’s website at https://comptroller.texas.gov/forms/12-302.pdf. Lodging operators and
other interested parties can also access an internet searchable list of all of the entities that have
been granted a letter of exemption from the state hotel occupancy tax. This site can be accessed
at: https://comptroller.texas.gov/taxes/hotel/.

Officers or employees of a state agency, institution, board or commission who are traveling on
official business must pay the tax, but are entitled to a refund from the involved governmental
taxing entities.®®® The state and the local government refund the hotel occupancy tax to the
exempt employee through a separate process. A city or county may want to request a copy of the
comptroller’s refund application form for the state hotel occupancy tax and adapt that form for
handling refunds of the municipal or county hotel occupancy tax.

City and county officers and employees are not exempt from the state or local hotel occupancy
tax even if the officers or employees are traveling on official business. Further, cities may not
authorize additional exemptions from the hotel occupancy tax. For example, the attorney general
ruled in JM-865 (1988) that neither cities nor counties have the authority to grant an exception to
the hotel occupancy tax for religious, charitable, or educational organizations without new
constitutional or statutory authority to do so. It is important to reiterate that there are many
entities, including educational, charitable, and religious entities, that are or may be exempt from
the state hotel occupancy tax, but must pay the city and county hotel occupancy tax.

How the City or County Receives the Tax

The local hotel occupancy tax is paid by the hotel customer to the hotel. The tax is then remitted
by the hotel to the city or county on a regular basis, to be established by the city or county. The
comptroller’s office is not involved in the collection of the local hotel occupancy tax. The state
requires hotels to turn over collected hotel occupancy taxes on a monthly basis. Some hotels in
smaller communities, however, petition the comptroller for permission to turn over the tax

88 34 Tex. Admin. Code § 3.161(b)(4).

89 1d. §3.161(b)(2).

80 Tex. Tax Code §§ 351.002(c), 156.101. See also 34 Tex. Admin. Code § 3.161(b)(6).

81 Tex. Tax Code §§ 156.102(b)(2), .103(b), 351.006(h), 352.007(b). See also 34 Tex. Admin. Code §§
3.161(a)(2), (b)(1).

82 See 34 Tex. Admin. Code §§ 3.161(a)(2), (b)(1).

83 Tex. Tax Code. § 351.006(b), 352.007(b), 156.103(b).
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proceeds on a quarterly basis. For the convenience of hotel operators, many cities and counties
use the same reporting and collection schedule used by the state for collection of the state hotel
occupancy tax.

Cities and counties that levy the hotel occupancy tax should send a tax return form to each hotel
operator two to four weeks before the taxes are due. Regardless of the reporting period used,
cities and counties should require hotels to include as part of their report a copy of the hotel’s tax
report done for the comptroller. The state report data can be used to check the completeness of
the local report provided by the hotel to the city or county. Cities and counties should be aware
that, in certain cases, the state and local tax are subject to different exemptions and, as a result,
the revenues may not exactly coincide.

A city or county may request hotel occupancy tax audit information from the comptroller.2®*
However, the city or county must keep such information confidential and use the information
only for enforcement or administration of the city’s or county’s hotel tax.

Cities and counties can also obtain from the comptroller’s office a copy of the latest quarterly
state report listing all of the hotels that currently remit state hotel occupancy taxes. This
information can be found at: https://comptroller.texas.gov/taxes/hotel/.

Reimbursement for Collection Expenses

Cities by ordinance or counties by order or resolution may allow hotel operators to retain up to
one percent of the amount of hotel occupancy taxes collected as reimbursement for the costs of
collecting the tax.2%® A city may spend each year not more than the lesser of one percent or
$75,000 of the revenue derived from the tax during that year for the creation, maintenance,
operation, and administration of an electronic tax administration system.®®® A city may contract
with a third party to assist in the creation, maintenance, operation, or administration of the
electronic tax administration system.%®” A city may not use revenue the city is authorized to
spend on an electronic tax administration system to conduct an audit.®®® If a city uses revenue
derived from its tax to create, maintain, operate, or administer an electronic tax administration
system, the city shall permit a person who is required to collect and pay over to the city the tax to
withhold not more than one percent of the amount of the tax collected and required to be
reported as reimbursement to the person for the cost of collecting the tax.®

Cities or counties that undertake responsibility for administering a facility or event funded by the
local hotel occupancy tax may be reimbursed from the tax revenues for actual expenses incurred
in operating the facility or event, if the expenditure directly promotes tourism and local
convention and hotel activity.

864 1d. § 111.006(d).

85 |d. §§ 351.005(a), 352.005.
86 1d. § 351.1012(a).

87 1d. § 351.1012(b).

88 1d. § 351.1012(a).

89 1d. § 351.005(b).
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Penalties and Enforcement for Failure to Report or Collect the Tax

The local hotel occupancy tax statutes provide for specific penalties that may be assessed against
hotel operators who fail to file a tax report or pay the tax when due.®”® A city may impose a 15%
penalty if the tax has been delinquent for at least one complete city fiscal quarter and collect
interest and reasonable attorney’s fees against any hotel operator who does not file their report or
pay the taxes due.®” The city can conduct an audit of each hotel for which a tax report was not
filed to determine the amount of taxes that are due.?”? The city shall provide at least 30 days’
written notice to the person who is required to collect the tax with respect to a hotel before
conducting an audit of the hotel.®”® If, as a result of an audit, the city obtains documentation or
other information showing a failure to collect or pay city and state hotel occupancy tax when
due, the city shall notify and submit the relevant information to the comptroller.’”* The
comptroller shall review the information submitted by the city and determine whether to proceed
with collection and enforcement efforts. If the information results in the collection of delinquent
state hotel occupancy tax and the assessment has become administratively final, the comptroller
shall distribute a percentage of the amount collected to the city to defray the cost of the city
audit. The city can charge for the cost of the audit but only if the tax has been delinquent for at
least two complete municipal fiscal quarters at the time that the audit was conducted and the city
has not received a disbursement from the comptroller in accordance with an audit of concurrent
tax delinquency.®” The city can adopt a hotel occupancy tax ordinance that includes a provision
that rrzlgekes it a misdemeanor offense if the hotel operator fails to file the tax report or remit the
taxes.

Additionally, cities are given the authority to take the following actions against a hotel operator
who fails to report or collect the local hotel occupancy tax:

« require the forfeiture of any revenue the city allowed the hotel operator to retain for its
cost of collecting the tax;®"’

« bring a civil suit against the hotel operator for noncompliance; &’

o ask the district court to enjoin operation of the hotel until the report is filed and/or the tax
is paid; and
« any other remedies provided under Texas law.®”
The most noteworthy of these remedies is the ability of the city to request that the district court
close down the hotel if the hotel occupancy taxes are not paid. Often, a city can gain compliance

simply by informing the hotel operator of the possibility of such a closure. A city must typically
bring a suit against a hotel under this authority no later than the fourth anniversary of the date the

870 |d. §§ 351.004(a), 352.004.

81 |d. § 351.004(a)(1), (3), and (4).

872 |d. § 351.004(a-1)(1), (a-3).

83 |d. § 351.004(a-3).

4 1d. § 351.008.

85 1d. § 351.004(a)(2). See id. §§ 156.2513, 351.008.
876 1d. § 351.004(c).

87 1d. § 351.005(b).

88 |d. § 351.004(a).

89 1d. § 351.004(d).
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tax becomes due.?®° However, a city may bring a suit any time if a person files a false or
fraudulent report with the city or does not file a report for the tax with the city.%*

Also, counties can assess penalties against a hotel operator for failing to file the tax report or
paying the taxes that are due.%®? If the hotel operator fails to file the report or pay the taxes due,
the county shall be paid a penalty of five percent of the amount of the taxes due. Thirty days after
the date the report should have been filed or taxes should have been paid and the hotel operator
still has failed to do either, the county can add another penalty of five percent of the amount of
the taxes due. If the taxes are not paid within 60 days, delinquent taxes and accrued penalties
draw interest at a rate of ten percent a year.®®

Counties have the authority to take certain actions against a hotel operator who fails to report or
collect the local hotel occupancy tax. These actions include:

« bring a civil suit against the hotel operator for noncompliance;

o ask the district court to enjoin operation of the hotel until the report is filed and/or the
tax is paid; and

« any other remedies provided under Texas law.%*

Just like a city, the county can request the district court to close down the hotel if the hotel
occupancy taxes are not paid. A county must typically bring a suit against a hotel under this
authority no later than the fourth anniversary of the date the tax becomes due.®® However, a
county may bring a suit any time if a person files a false or fraudulent report with the city or does
not file a report for the tax with the county.®®

Counties can perform an audit on each hotel in relation to the person who did not file their
reports in order to determine the amount of tax due.®®’ The county shall provide 30 days’ written
notice to the person who was required to file the reports with the county.®® If as a result of the
audit, the county obtains documentation or other information showing the failure to collect or
pay county and state hotel occupancy tax when due, the county shall notify and submit the
relevant information to the comptroller.®®® The comptroller shall review the information
submitted by a county and determine whether to proceed with collection and enforcement efforts.
If the information results in the collection of delinquent state hotel occupancy taxes and the
assessment becomes administratively final, the comptroller shall distribute a percentage of the
amount collected to the county to defray the cost of the county audit.

880 1d. § 351.004(h).

81 1d. § 351.004(b-1).

882 |1d. § 352.004(b).

%83 1d. § 352.004(c).

884 1d. § 352.004(d).

885 |d. § 352.004(d-1).

886 |d. § 352.004(d-2).

887 Id. §§ 352.004(e), .006(a).
88 |d. § 352.004(e).

89 1d. § 352.008.
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A city and county may also require that persons buying a hotel retain out of the purchase price an
amount sufficient to cover any delinquent hotel occupancy taxes that are due to the city.*® If the
buyer does not remit such amount to the city and county (where applicable) or show proof that
the hotel is current in remitting its hotel occupancy taxes, the buyer becomes liable for any
delinquent hotel occupancy taxes due on the purchased hotel.

The purchaser of a hotel may request that the city and county provide a receipt showing that no
hotel occupancy tax is due (a “Letter of No Tax Due™) on the property to be purchased.®" The
city and county are required to issue the statement not later than the 60th day after the request. If
the city or county fails to issue the statement within the deadline, the purchaser is released from
the obéggation to withhold the amount due from the purchase price for that local governmental
entity.

Use of Local Hotel Occupancy Tax Revenues for Cities

There is a two-part test that every expenditure of local hotel occupancy tax revenue must pass to
be valid. First, the expenditure must directly enhance and promote tourism and the convention
and hotel industry.®* In other words, the expenditure must be likely to attract visitors from
outside the city into the city or its vicinity and must have some impact on convention and hotel
activity. If the expenditure is not reasonably likely to accomplish this result, it cannot be funded
by hotel occupancy tax revenues. The hotel occupancy tax may not be used for general revenue
purposes or to pay for governmental expenses not directly related to increasing tourism.%*

Second, every expenditure must clearly fit into one of the statutory categories for the expenditure
of local hotel occupancy tax revenues. These categories are as follows:®*

1. Funding the establishment, improvement or maintenance of a convention center or
visitor information center.?®

Simply naming a facility a convention center or visitor information center does not bring it under
this section. State law specifies that the facility must be one that is primarily used to host
conventions and meetings.*®’ The term “convention center” is defined to include civic centers,
auditoriums, exhibition halls, and coliseums that are owned by the city or another governmental
entity or that are managed in whole or in part by the city and that are used primarily to host
conventions and meetings. “Meetings” means gatherings of people that enhance and promote
tourism and the convention and hotel industry.®®® It also includes parking areas in the immediate
vicinity of other convention center facilities. It does not include facilities that are not of the same
general characteristics as the structures listed above.

80 1d. 8§ 351.0041, 352.0041.

8L 1d. §§ 351.0041(c); 352.0041(c).

892 |d. §§ 351.0041(d); 352.0041(d).

83 |d. § 351.101(a). See Tex. Att’y Gen. Op. No. GA-0124 (2003).
84 Tex. Tax Code. § 351.101(b).

85 |d. §§ 351.101(a), .0035 .110.

8% 1d. § 351.101(a)(1).

87 1d. § 351.001(2).

898 |d.
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The attorney general has specifically ruled against the expenditure of local hotel occupancy taxes
for a city recreational facility such as a golf course or a tennis court.*® However, the legislature
has provided additional statutory authority that allows the use of local hotel occupancy tax for
certain sporting related expenses if they meet certain criteria discussed below. It is possible that
facilities that are not considered convention centers may still be able to receive funding if the
expenditure can be justified under the categories described below for promotion of the arts or for
historical preservation or restoration projects. A city may pledge the hotel occupancy tax revenue
for the payment of bonds that are issued under Chapter 1504 of the Government Code for
convention center facilities, as authorized under the hotel occupancy tax law.®

2. Paying the administrative costs for facilitating convention registration.’*

This provision applies only to administrative costs that are actually incurred for assisting in the
registration of convention delegates or attendees. It may include covering the facility costs,
personnel costs, and costs of materials for the registration of convention delegates or attendees.

3. Paying for tourism-related advertising and promotion of the city or its vicinity. °*2
This provision is strictly limited to expenditures for a solicitation or promotional program or
advertising which is directly related to attracting conventions or tourism. The attorney general
has ruled that this provision does not authorize advertising to attract new businesses or
permanent residents to a city.”®® Again, the purpose of the expenditure must be directly related to
increasing tourism and the convention and hotel industry.

4. Funding programs that enhance the arts. **

This section authorizes the expenditure of hotel occupancy tax revenues for a variety of arts-
related programs. It allows funding for the encouragement, promotion, improvement, and
application of the arts including instrumental and vocal music, dance, drama, folk art, creative
writing, architecture, design and allied fields, painting, sculpture, photography, graphic and craft
arts, motion pictures, radio, television, tape and sound recording, and other arts related to the
presentation, performance, execution, and exhibition of these major art forms. The fact that a
program directly promotes the arts is not in itself sufficient to justify expenditure of the local
hotel tax. The funded event/facility must also have the impact of directly promoting both tourism
and the hotel and convention industry.

5. Funding historical restoration or preservation programs. °®°

This category allows a city to spend its hotel occupancy tax revenues to enhance historical
restoration and preservation projects or activities that encourage tourists and convention
delegates to visit the city’s preserved historic sites or museums. This funding can include the
costs for rehabilitation or preservation of existing historic structures. Also, the costs of
advertising, conducting solicitations, and promotional programs to encourage tourists and

89 See Tex. Att’y Gen. Op. Nos. JM-184 (1984), IM-965 (1988).

%0 Tex. Tax Code § 351.102.

%L d. § 351.101(a)(2).

%2 1d. § 351.101(a)(3).

%3 See Tex. Att’y Gen. Op. No. JM-690 (1987) ( [Chapter 351 of the Tax Code] does not authorize the use of
hotel/motel occupancy tax funds for advertising which is not related to attracting conventions, visitors or
tourists).

%4 Tex. Tax Code § 351.101(a)(4).

%5 1d. § 351.101(a)(5).
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convention delegates to visit such preserved historic structures or museums can be funded under
this category. The tax can be used on historic sites or museums that are in the immediate vicinity
of the convention center facilities or visitor information centers, or anywhere else in the city
where tourist and convention delegates frequently visit. The fact that a program results in
historical restoration or preservation is not in itself sufficient to justify expenditure of the local
hotel tax. The funded event/facility must also have the impact of directly promoting both
tourism and the hotel and convention industry.

6.  Funding costs to hold sporting events in certain municipalities.*®

Certain cities may use hotel occupancy tax proceeds for expenses, including promotional
expenses, directly related to sporting events in which the majority of participants are tourists.
These cities are:

1. cities located in a county with a population of one million or less; *’

2. a city with a population of more than 67,000 that is located in two counties with 90
percent of the city’s territory located in a county with a population of at least 580,000,
and the remaining territory located in a county with a population of at lest four
million.>%; or

3. acity with a population of at least 200,000 and shares a border with:

a. acity with the population of at least 56,000 that borders Lake Ray Hubbard and is
located in two counties, one of which has a population of less than 80,000, and

b. Lake Ray Hubbard.®®

Such funding is permissible provided the sporting event substantially increases economic activity
at hotels and motels within the city or its vicinity. This provision is intended to allow
communities to fund the event costs for sporting tournaments that result in substantial hotel
activity. For example, if a city had to pay an application fee to seek a particular sporting event or
tournament, it could use this authority if the event would substantially increase economic activity
at hotels and the city was within a county of one million or less population. The requirement that
a majority of the participants must be “tourists” is included to prohibit the use of local hotel tax
for sporting related facilities or events that are purely local (e.g., local recreation centers, local
little league and parks events, etc.).

7. Enhancing and upgrading existing sport facilities or fields for certain
municipalities.”*

This expenditure authorizes certain cities to use hotel occupancy tax revenue to upgrade certain

existing sports facilities. Existing sports facilities or fields may be upgraded with hotel

occupancy tax revenue if the facility is: 1) owned by the city;*** and 2) the sports facility or field

%6 1d. § 351.101(a)(6).

%7 1d. § 351.101(a)(6)(A).

%8 |d. § 351.101(a)(6)(B).

%9 1d. § 351.101(a)(6)(C) (as added by S.B 1262, 86" Leg., R.S. Effective September 1, 2019) (Note: Parts of
S.B. 1262 was repealed by H.B. 4347, 86" Leg., R.S. This section is based on what that section would have
said had it not been repealed.)

%10 1d. § 351.101(a)(7).

1 1d. §351.101(a)(7)(A).
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has been used in preceding calendar year a combined total of more than 10 times for district,
state, regional, or national sports tournaments.*’> The cities that are authorized to use hotel
occupancy tax revenue for this expenditure are:

1)
2)

3)

4)
5)

6)

7)
8)
9)

10)

11)

12)

13)

14)

those with a population of 80,000 or more that are located in a county with a population
of 350,00 or less;

those with a population of between 75,000 and 95,000 that are located in a county with a
population of less than 200,000 but not more than 160,000;

those with a population of between 36,000 and 39,000 that are located in a county with a
population of 100,000 or less that is not adjacent to a county with a population of more
than 2 million;

those with a population of at least 13,000 but less than 39,000 and is located in a county
that has a population of at least 200,000;

those with a population of at least 70,000 but less than 90,000 and no part of the city is
located in a county with a population greater than 150,000;

those located in a county that has a population of at least 500,000, adjacent to the Texas-
Mexico border and the county does not have a city with a population greater than
500,000;

those with a population of at least 25,000 but not more than 26,000 and is located in a
county that has population of 90,000 or less;

those located in a county that has a population of not more than 300,000 and in which a
component university of the University of Houston System is located;

those with a population of at least 40,000 and the San Marcos River flows through the
municipality;

those with a population of more than 67,000 that are located in two counties with 90
percent of the city’s territory located in a county with a population of at least 580,000,
and the remaining territory located in a county with a population of at least four million;

those that contain an intersection of Interstates 35E and 35W and at least two public
universities;

a city with a population of at least 200,000 and shares a border with a city with the
population of at least 56,000 that borders Lake Ray Hubbard and is located in two
counties, one of which has a population of less than 80,000, and Lake Ray Hubbard; °*3

those that have a population of not more than 1,500 and are located in a county that
borders Arkansas and Louisiana;***

those with a population of not more than 10,000, that contain an outdoor gear and
sporting goods retailer with retail space larger than 175,000 square feet, and that host an
annual wiener dog race;**°

912
913
914
915

Id. § 351.101(a)(7)(C).

Id. § 351.101(a)(7)(B)(i)-(xii). See ftnt 909 concerning this specific section.
Id. 8 351.101(n).

Id. 8 351.101(0).

2020 Economic Development Handbook * Texas Municipal League
142



IV. Economic Development Through Tourism

15) those in the county seat of a county that has a population of more than 10,000 and
contains a portion of Mound Lake;”®

16) those that are the county seat of a county that is located on the Texas-Mexico border,
have a population of 500,000 or more, and are adjacent to two or more counties, each of
which have a population of 50,000 or more;**’

17) those that have a population of at least 6,000 and that are the county seat of a county that
borders Louisiana, is bisected by a United States highway, and has a population of 75,000

or less;**8 or

18) A city with a population of at least 95,000 that is located in a county that is bisected by
United States Highway 385 and has a population of not more than 140,000.%*

If hotel tax revenues are spent on enhancing or upgrading a sports facility, the city must
determine the amount of “area hotel revenue” that was generated by hotel activity from sports
events that were held at the hotel tax funded facility for five years after the upgrades to the sport
facility are complete.®”® The area hotel revenues that were generated from sports events at the
hotel tax-funded facility over that five year period must at least equal the amount of hotel tax that
was spent to upgrade the sports facility.”! If the amount of hotel tax that was spent on the
facility upgrades exceeds hotel revenue attributable to the enhancements over that five-year
period, the city must reimburse the hotel occupancy tax revenue fund any such difference from
the city’s general fund.®*? For example, if a city spent $400,000 on improvements to its soccer
fields, it would have to show at least $400,000 in hotel night revenue, including hotel banquet
revenue, directly attributable to events held at that soccer field over the five year period after the
soccer field improvements were completed. If the city could only show $300,000 in hotel
industry revenue due to events held at that soccer field, the city would have to reimburse the city
hotel tax for the $100,000 difference from the city’s general fund.

8. Signage to sights and attractions.’?®

Cities are allowed to use hotel occupancy tax to erect signage to direct the public to sights and
attractions that are visited frequently by hotel guests in the city.

9. Funding transportation systems for tourists.??*

With conventions and large meetings, there is often a need to transport the attendees to different
tourism venues. Cities are allowed to use of hotel occupancy tax to cover the costs for
transporting tourists from hotels in and near the city to any of the following destinations:

o the commercial center of the city;
e aconvention center in the city;
« other hotels in or near the city; and

96 1d. § 351.10711.
7 |d. § 351.1068.

%8 |d. § 351.1079.

9 1d. § 351.10712.
%0 |d. § 351.1076(a).
921 |d.

%22 |d. § 351.1076(b).
%% 1d. § 351.101(a)(9).
94 |d. § 351.110.
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« tourist attractions in or near the city.

The reimbursed transportation system must be owned and operated by the city, or privately
owned and operated and financed in part by the city. The law specifically prohibits the use of
the local hotel occupancy tax to cover the costs for transporting the general public by any such
system.

Use of Local Hotel Occupancy Tax Revenues for Counties

Just like cities, counties that are authorized to impose hotel occupancy tax have to follow a two-
part test to determine that every expenditure of the tax is valid.”® First, the expenditure must
directly enhance and promote tourism and the convention and hotel industry. The expenditure
must be likely to attract visitors from outside the county into the county or it vicinity and must
have some impact on convention and hotel activity. If the expenditure is not reasonably likely to
accomplish this result, it should not be funded by hotel occupancy tax revenues. The hotel
occupancy tax may not be used for general revenue purposes or general governmental operations
of a county.??®

Second, a county can only spend hotel occupancy tax revenue on those categories of
expenditures that the county has specifically been given permission by statute to do s0.%?’
Usually, this depends on either the population of the county or where the county is
geographically located or both.

Use of Tax Proceeds to Cover Administrative Expenses

The implementation of programs or improvements under the above categories may involve
certain administrative costs. State law allows proceeds of the tax to be used to cover the portion
of administrative costs that are directly attributable to work on facilities or events that may be
funded by the tax.®*® For example, efforts to promote the city or county as a tourist and
convention locale often involve some travel expenses. There are two circumstances under which
cities or counties may spend hotel occupancy tax revenues for travel-related expenditures.®?

o First, tax revenues may be spent to pay for travel to attend an event or to conduct an
activity that is directly related to the promotion of tourism and the convention and hotel
industry. “Tourism” is defined in the Tax Code as guiding or managing the travel of
individuals from their residence to a different city or county for pleasure, recreation,
education, or culture.*®

« Second, local hotel occupancy tax revenues may be spent on travel that is directly related
to the performance of the person’s job in an efficient and professional manner. This travel
should facilitate the acquisition of skills and knowledge which will promote tourism and
the convention and hotel industry.

%5 |d. § 352.1031(a) (This statute refers to Tax Code § 351.101).
%6 |d. § 352.1031(b).
%7 |d. §§ 352.101-.106; .108; .110; .111; .113.
98 |d. §8 351.101(e)-(f), 352.1015(c)-(d).
Id

929

%0 |4, §§ 351.001(5), (6), 352.001(3), (4).
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Entities that manage activities funded by the hotel occupancy tax may spend some of the tax for
certain day-to-day operational expenses. These expenses may include supplies, salaries, office
rental, travel expenses, and other administrative costs. These costs can be reimbursed if they are
incurred directly in the promotion and servicing of expenditures authorized under the hotel
occupancy tax laws. The portion of the administrative costs that are covered may not exceed the
percentage of the cost that is attributable to the activity funded by the hotel occupancy tax. In
other words, administrators who spend 33 percent of their time overseeing hotel occupancy tax
funded programs could seek funding for no more than 33 percent of their salary or 33 percent of
other related overhead costs.%*

Use of State Tax Revenue for Qualified Hotel Projects by Certain Cities

Certain cities can receive certain state tax revenues for a qualified hotel project or other ancillary
facilities of a qualified project.”*? Generally, the hotel will be located on city-owned land that is
connected to or within 1,000 feet of a qualified convention center facility.**® The state tax
revenues will be used to pay bonds, obligations, and contractual obligations issued or entered in
connection with the qualified project®™* involving qualified convention center facilities and the
qualified hotel.**®> A city will be able to pledge this revenue for 10 years following the date a
qualified hotel was open for initial occupancy and would not be entitled to pledge or receive this
revenue unless a qualified project was commenced before September 1, 2023.%%° The comptroller
would deposit revenue collected by or forwarded to the comptroller that had been pledged by the
city in a separate account outside of the state treasury and pay the revenue to the city at least
quarterly.®’

Additional Limits on Expenditures

Texas statutes provide certain additional rules regarding the percentage of hotel occupancy tax
revenues that may be spent on each of the categories of expenditures discussed above. The rules
differ according to the population of the city or the description of the county in the Tax Code.

General Rules of Allocation of Hotel Occupancy Tax Revenue
Minimum Expenditure That Must be Spent on Advertising and Promotion

A city with a population of 200,000 or greater is required to spend at least 50 percent of the hotel
occupancy tax collected by the city on advertising and conducting solicitations and promotional
programs to attract tourists to the city or its vicinity.”*® However, it should be noted that if a city
takes in over $2 million annually in hotel taxes, it is not subject to this 50 percent requirement.**

%1 1d. §§ 351.101(e), 352.1015(c).

%2 d. 88 351.151 - .160.

9538 Id. §§ 351.151(3) (definition of “qualified hotel”); .151(2) (definition of “qualified convention center”).

934 Id. § 351.151(4) (definition of “qualified project”).

%5 1d. § 351.155.

%6 |d. §8 351.157(e); .158. See id. §§ 351.156; .157 (describes which certain tax revenue a city is entitled to for
this subchapter).

%7 1d. §8 351.159; .160.

%8 |d. § 351.103(a).

%9 |d. § 351.103(b). See also Tex. Att’y Gen. Op. No. JC-105 (1999) (Pursuant to Section 351.103(b) of the
Texas Tax Code, the allocation restriction of Section 351.103(a) of the Tax Code does not apply to a
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If the city has a population of less than 200,000, the amount that the city can spend on
advertising and conducting solicitations and promotional programs depends on the hotel
occupancy tax rate adopted by the city. If the city adopted a hotel occupancy tax rate of not more
than three percent, at least one-half of one percent of the rate must be spent on advertising and
promotion of the city and its vicinity.** If the city adopted a hotel occupancy tax rate that
exceeds three percent, at least one percent of the rate must be spent on advertising and promotion
of the city and its vicinity. *** For example, if a city has a seven percent hotel occupancy tax rate,
at least one-seventh of the hotel occupancy tax proceeds must be spent on advertising and
promoting the city and its vicinity to attract tourists and hotel and convention activity. Also, a
city with a population of at least 200,000 and shares a border with a city with the population of at
least 56,000 that borders Lake Ray Hubbard and is located in two counties, one of which has a
population of less than 80,000, and Lake Ray Hubbard must spend 30 percent of the tax collected
on advertising and conducting solicitations and promotional programs to attract tourists to the
city or its vicinity.?*?

Maximum Expenditure for the Arts

Generally, cities with populations of less than 1.6 million are limited to a set percentage with
regard to art programs. Such cities may not spend on art programs more than 15 percent of their
hotel occupancy tax revenues or no more than the amount of tax generated by the city at the tax
rate of one percent of the cost of a room, whichever is greater.>*® If the city has a population of
more than 1.6 million (Houston), then not more than 19.30 percent of hotel occupancy tax
revenue or no more than the amount of tax generated by the city at the tax rate of one percent of
the cost of a room, whichever is greater, can be spent on art programs.

Maximum Expenditure for Historical Restoration and Preservation

Cities with a population of more than 125,000 may not spend more than 15 percent of their tax
revenue for historical restoration and preservation projects and activities.*** If a city fails to
allocate money for a convention center purpose, the Tax Code prohibits that city from allocating
more than 50 percent of its hotel occupancy tax for historical restoration or preservation
projects.®® If a city with a population under 125,000 does spend some of its hotel occupancy tax
on a convention center, there is no statutory limitation on expenditures for historic preservation
and restoration.

Delegating the Management of Funded Activities

The governing body of a city and county may, by written contract, delegate the management or
supervision of programs and activities funded with revenue from the hotel occupancy tax.**® This

municipality which has collected in excess of $2 million in hotel occupancy tax revenue in the most recent
calendar year).

%0 Tex. Tax Code § 351.103(a)(1).

%L 1d. § 351.103(a)(2).

%2 |d. § 351.103(b-1). See ftnt 909 concerning this specific section.

3 1d. § 351.103(c).

944 Id.

%5 1d. § 351.103(d).

%8 |d. §§ 351.101(c)), 352.1015.
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delegation may be made to a person, another governmental entity, or to a private organization.**’
The delegation of this authority is often made to the local chamber of commerce or to the
convention and visitor bureau.

There are a number of procedural requirements that the legislature has imposed on entities that
undertake management of these funds. For example, a city or county is required to approve in
writing the portion of an entity’s annual budget that involves expenditure of hotel occupancy tax
funds. This approval must be sought in advance of the expenditures. Hotel tax funded entities
also must submit at least quarterly reports to the city council or the commissioners court on their
expenditures of the tax revenues. The reports must list all expenditures made by the entity from
the hotel occupancy taxes provided by the city or county.”® The entity is required to keep
complete and accurate financial records of each expenditure of hotel occupancy tax revenue.**
These records must be made available for inspection and review upon the request of the
governing body or upon a request from any other person.

The entity delegated authority to manage these funded programs undertakes a fiduciary duty with
respect to this revenue. Such entities are required to maintain the city hotel occupancy tax
revenue in a separate bank account established for that purpose. This account may not be
commingled with any other account.**°

Documenting Activities Funded by the Hotel Occupancy Tax

Before making a hotel occupancy tax expenditure, a city, county, or other hotel occupancy tax
funded entity must specify each scheduled activity, program, or event that is directly funded by
hotel occupancy tax proceeds or has its administrative costs funded in whole or in part by the tax.
The activity or program must directly relate to enhancing and promoting tourism and the
convention and hotel industry.”"

If the city or county delegates to another entity the management or supervision of an activity or
event funded by the local hotel occupancy tax, each entity that is funded by the tax shall, before
making an expenditure, specify each scheduled activity, program, or event that is directly funded
by the tax or has its administrative costs funded in whole or in part by the tax. Further, the list
must indicate the activities and programs that are directly enhancing and promoting tourism and
the convention and hotel industry.** For cities, this list of expenditures should be provided to the
city secretary or the city secretary’s designee.%3

%7 1d. (Please note that a legislative body such as a city council is limited in the degree to which it may delegate

its authority to another entity. See, for example, Texas Boll Weevil Eradication Foundation, Inc. v. Lewellen,
952 S.W.2d 454 (Tex. 1997). See also Andrews v. Wilson, 959 S.W.2d 686 (Tex. App. -- Amarillo, 1998)).

%8 1d. 8§ 351.101(c), 352.1015(a).

%9 d. §8§ 351.101(d), 352.1015(b).

%0 |d. §§ 351.101(c), 352.1015(a).

%L d. §§ 351.108(b), 352.109(h).

%2 |d. §§ 351.108(c), 352.109(c).

%3 1d. § 351.108(d).
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Local Hotel Occupancy Tax Reporting

Cities are required to annually report hotel occupancy tax information to the comptroller.®** Not
later than February 20 of each year, a city that imposes a hotel occupancy tax must submit to the
comptroller:

(1) the rate of the city’s hotel occupancy tax and, if applicable, the rate of the city’s hotel
occupancy tax supporting a venue project;

(2) the amount of revenue collected during the city’s preceding fiscal year from the city’s
hotel occupancy tax and, if applicable, the city’s hotel occupancy tax supporting a venue
project; and

(3) the amount and percentage of hotel occupancy tax revenue allocated by the city for
certain categories of expenditure during the city’s preceding fiscal year.**®

Cities must comply with the annual reporting requirements by either submitting the report to the
comptroller on a form prescribed by the comptroller, or alternatively providing the comptroller a
direct link to, or a clear statement describing the location of, the information required to be
reported that is posted on the city’s website.

More information on reporting through the comptroller’s office can be found at:
https://comptroller.texas.gov/transparency/local/hotel-receipts/.

County Development District

The Texas Legislature has recognized that it is sometimes advantageous to pursue economic
development at the county level. The County Development District Act provides counties that
have a population of 400,000 or less with a means to generate sales tax funds for local economic
development and tourism-related projects. Such districts are initiated by a petition of landowners
in the proposed district. Upon approval of the petition by the county, an election is called to gain
the voters’ consent to create the district and to levy a sales tax to fund district projects. A county
development district may acquire or dispose of the same sorts of projects and pay the same sorts
of costs as a Type B economic development corporation. However, a county development
district project must promote and develop tourism within the county.*®’

%4 1d. §351.009

%5 1d §351.009(a).

%% 1d. § 351.009(h).

%7 See Tex. Loc. Gov’t Code §§ 383.002 (“This chapter furthers the public purpose of developing and
diversifying the economy of this state by providing incentives for the location and development of projects in
certain counties to attract visitors and tourists.”); 383.003(a) (“[s]mall and medium-sized counties in this
state need incentives for the development of public improvements to attract visitors and tourists to those
counties...”); 383.003(b) (“[t]he means and measures authorized by this chapter are in the public interest and
serve a public purpose of this state ... by providing incentives for the location and development in certain
counties of this state of projects that attract visitors and tourists ...””); 383.023(5) (a petition proposing a
county development corporation must state that the district “will serve the public purpose of attracting
visitors and tourists to the county.”)(emphasis added). See also, Tex. Att’y Gen. Op. No. JC-291 (2000) at 7
- 10 (A county development district created under Chapter 383 of the Local Government Code is not
authorized to levy ad valorem taxes. A county development district may undertake a project only if it is
consistent with the purpose of Chapter 383 — “providing incentives for the location and development of
projects in certain counties to attract visitors and tourists.”).
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The statutes governing the creation and administration of county development districts are found
in Chapter 383 of the Texas Local Government Code.*®

Powers and Duties of a County Development District

A county development district has broad authority to establish projects related to economic
development and promotion of tourism in the district. Unlike economic development
corporations, which are ultimately overseen by the city or county’s governing body, Texas law
does not require a county development district to get approval from the county before it commits
to various projects or expenditures.

The district has the following general powers and duties:

Expenditure of Tax Proceeds. If a sales and use tax was approved by the voters in the district
and is being collected, the district can use the tax for pro(;ects that promote and develop tourism
within the county and to pay bonds issued by the district. *°

Power of the County to Adopt a Hotel Occupancy Tax and of the District to Expend Hotel
Occupancy Tax Revenue. A commissioners court may impose a hotel occupancy tax of up to
seven percent within the boundaries of a county development district.*®® The tax can only be
imposed outside of the city limits. Such a tax would be collected by the hotel operators and
remitted to the county. Within 10 days of its receipt of such tax proceeds, the county must remit
the proceeds to the development district. Such hotel tax money may be used by a county
development district for any purpose for which the district may use its sales tax proceeds. The
county is not authorized to retain a portion of the tax revenues. This tax is in addition to the state
hotel occupancy tax.

Ability to Pursue Type B Projects that Promote Tourism. The district may acquire and
dispose of projects consistent with the purpose of the district. The definition of “project” in this
chapter refers to the same types of projects available to Type B economic development
corporations under the Development Corporation Act.®® Such projects could include athletic
facilities, tourism and entertainment facilities, parks and certain public facility and public space
improvements, improvements related to commercial businesses, and related transportation and
infrastructure improvements that promote tourism.

Limited Application of Competitive Bidding Laws. Competitive bidding provisions apply to
county development district contracts,”®® unless the contract is with a governmental entity or a
nonprofit corporation created under the Development Corporation Act (Type A and Type B
economic development corporations).”®

%8 Tex. Loc. Gov’t Code. §§ 383.001 et seq.

%9 |d. §§ 383.002, .105 See also, Tex. Att’y Gen. Op. No. JC-291 (2000).

%0 Tex. Tax Code § 352.107.

%L Tex. Loc. Gov’t Code § 383.004(8) ( “Project” has the meaning assigned by Tex. Loc. Gov’t Code §§
505.151-.156).

%2 |d. §383.111.

%3 1d. §383.112.
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Ability to Exercise Powers of Municipal Management District. The district has and may
exercise all powers and rights of a municipal management district under Chapter 375 of the
Local Government Code ** except the power to impose ad valorem taxes, unless such a power or
right would be inconsistent with Chapter 383 of the Local Government Code. *®°

Limited Eminent Domain Power. A district located outside of a municipality may exercise the
power of eminent domain to acquire land or interests in land for water or sewer purposes.®®®

Financial Transaction Powers. The district may disburse money by check, draft, order or other
instrument. Disbursement requires the signature of three board directors unless the board has
adopted an agreement that the signature of a specific employee or other officer is sufficient. *

Ability to Sue or be Sued. The district may sue or be sued in the name of the district in any
court in the state. %

Application of reporting, disclosure, and ethics requirements. Chapter 49 of the Water Code
applies in part to county development districts. A district must adopt an ethics policy, must
conduct an annual audit, must file certain reports at the Texas Commission on Environmental
Quality, and appoint an investment officer.”®®

Ability to Borrow. The district can borrow money for purposes related to the district’s
functions.””

The directors may pay all necessary costs and expenses that were incurred in the creation and
organization of the district. The district can also pay the cost related to the district’s investigation
of and planning for district projects, the cost of an engineer’s report, project design fees, legal
fees and other necessary expenses.’* Also, the district can use the same definition of what is a
permissible “cost” that is used by a Type B development corporations.®’2

If a district decides to issue bonds, the bonds can be used to defray all or part of the costs of the
district’s projects.’”® To pay the principal and interest on the bonds, the district may use its sales
tax revenue, designated project revenues, or any grants, donations or other funds.®’* Bond
proceeds can be used by the district to pay interest on the bonds during the acquisition or
construction of a project, to pay administrative and operating expenses of a project, to create a
reserve to repay the bonds, and to pay all expenses that were incurred during the issuance, sale
and delivery of the bonds.*"

%4 1d. § 383.061(b).

%5 See Tex. Att’y Gen. Op. No. JC-291 (2000) (Concluding county development districts do not have the power
to levy ad valorem taxes).

%6 Tex. Loc. Gov’t Code § 383.063.

%7 1d. § 383.064.

%8 1d. § 383.062.

%9 See id. § 383.003(c), Tex. Water Code §§ 49.001(a)(1), .002(a).

90 Tex. Loc. Gov’t Code § 383.065.

L 1d. § 383.066.

972 |d. § 383.004(4).

3 d. § 383.081.

% 1d. § 383.082.

% |d. § 383.083.
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Eligibility and Procedure to Create a County Development District

A county development district can be created only in a county with a population of 400,000 or
less.”"® Also, a county development district sales tax cannot be imposed if the combined sales tax
rate9i7r7\ any part of the proposed district would exceed the two percent statutory cap for local sales
tax.

A county cannot initiate a county development district on its own motion. Rather, establishment
of a district must be requested by a petition filed with the commissioners court of the county in
which all of the land in the proposed district is located. The petition must include a sworn
statement by all of the landowners indicating consent to the creation of the proposed district.””®
The petition must also meet the following requirements:

o describe the boundaries of the proposed district by metes and bounds or by lot and block
number if there is a recorded map or plat survey of the area;

e« name of the district, which must include the name of the county followed by

’,

“Development District No. ;
« name five persons who will serve on a temporary board of directors;

« state the general nature of work to be done and provide a current estimate of the cost of
the project; and

o state the necessity and feasibility of the proposed district and indicate whether the district
will take actions that will attract visitors and tourists to the county and the district.””

Once a petition requesting the creation of the district is submitted to the commissioners court, a
public hearing must be scheduled to allow testimony for or against the proposed district.*® The
date, time and place of this hearing must be set by the county within 60 days of the county’s
receipt of the petition.”® The county must publish notice of the hearing in a newspaper of
general circulation in the county no later than 30 days before the hearing.*** Additionally, notice
of the hearing must be mailed to all of the landowners in the proposed district and to the
developer of the project.?®® Finally, notice of the meeting must be properly posted at the county
courthouse and on the county’s website, if the county maintains a website, 72 hours in advance
in compliance with the Texas Open Meetings Act.*®*

At the required public hearing, the commissioners court must examine the sufficiency of the
petition requesting creation of the development district.”®* Also, any interested person who
wishes to speak about the sufficiency of the petition or about whether the district should be
created must be allowed to do so. Lastly, in conducting the required public hearing, the

%6 |d. § 383.021(a).
97 |d. § 383.106(a).
98 |d. § 383.022.
9 |d. § 383.023.
%0 |d. § 383.024.

981 |d
%2 |d. § 383.025.
983 |d

%4 Tex. Gov’t Code 88§ 551.041, .043, .049, .056.
985 Tex. Loc. Gov’t Code § 383.026.
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commissioners court should comply with all the requirements of the Texas Open Meetings
Act.%%

After the required public hearing, the commissioners court must make two findings regarding the
petition. First, it must determine whether the petition meets statutory requirements. Second, the
commissioners court must find that the district and its proposed projects would be feasible,
necessary, and serve the public purpose of attracting visitors or tourists to the county.”’ If the
commissioners court grants the petition, the order creating the district may specify that the cost
to the county of publishing notice, conducting the hearings for the creation of the district, and
conducting the sales and use tax election are to be borne by the district.*®® Further, the county
may require the petitioner to pay to the county the amounts specified in the order creating the
district at the time the order becomes final.*®°

If the commissioners court finds that the petition does not meet statutory requirements, it must
enter an order denying the petition. The petition must also be denied if the commissioners court
finds that the creation of the district and the proposed project is not feasible and necessary and
would not serve the purpose of attracting visitors and tourists to the county.**

Initiating an Election to Adopt a County Development District

If the commissioners court finds that the petition meets statutory requirements and that the
district would promote the required public purposes, it must approve the petition and appoint five
temporary directors to the board for the proposed district.”** This temporary board then must call
an election on the creation of the district and the adoption of a sales tax to fund district
projects.®®? The permissible rates for a local sales tax under this authority are one-fourth of one
percent, three-eighths of one percent, or one-half of one percent.**® In no case may the sales tax
be imposed if the combined local sales tax rate in any part of the district would exceed the two
percent statutory cap for local sales tax.*** The order calling for an election on the district and on
the imposition of a sales tax to fund district projects (a combined proposition) must include the
following information:

« the nature of the election, including the proposition that is to appear on the ballot;
« the date of the election;

« the hours during which the polls will be open;

« the location of the polling places; and

« the proposed rate of the sales and use tax for the district.®®®

%6 Tex. Gov’t Code §§ 551.001 et seq.
%7 Tex. Loc. Gov’t Code § 383.027(a).
%8 1d. § 383.027(b).

989 |d.

%0 1d. § 383.027(c).

%L |d. §§ 383.027(a), .028(a).

%92 1d. § 383.030.

93 |d. § 383.103.

%4 1d. § 383.106(a).

% |d. § 383.031.
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The temporary directors of the development district must publish a substantial copy of the
election order for two consecutive weeks in a newspaper with general circulation in the county.
The first notice must be published prior to the 14™ day before the election. ¢ Also, the
temporary board is required to deliver notice of their election to the county clerk and voter
registrar of each county in which the development district is located not later than the 60™ day
before the election.”’ Then, the county is required to post the notice to the county’s website not
later than the 21% day before the election, if the county maintains a website.**® If the county does
not maintain a website, then the temporary board must post notice of the election on the bulletin
board used to post the district’s meeting notices.**® The notice must also include the wording of
all the ballot propositions. The entire notice must generally be provided both in English and in
Spanish. 1%

The election ballot must give the voters the opportunity to approve or reject the proposed
development district. The ballot must use the following wording:

The creation of County Development District No. and the
adoption of a proposed local sales and use tax rate of (the rate specified in the
election order) to be used for the promotion and development of tourism.

Conducting an Election to Approve a County Development District

When the board of a county development district orders an election for the levy of a sales tax, it
must follow all applicable requirements for special elections contained in the Election Code, the
County Sales and Use Tax Act (Chapter 323 of the Tax Code), and any other Texas statutes
regarding elections. Specifically, the following requirements must be met:

Potential Dates for the Election. The election must be held on a uniform election date as
provided by Chapter 41 of the Election Code. There are uniform election dates in May and
November. The current uniform election dates are:

« the first Saturday in May in an odd-numbered year;

« the first Saturday in May in an even-numbered year, for an election held by a political
subdivision other than a county; or

« the first Tuesday after the first Monday in November.'%%

Time Frame for Ordering the Election. The district should order the election at least 78 days
prior to the date of the election.'® Section 383 of the Local Government Code does not address
how far in advance the election must be ordered by the board.'®* Nonetheless, it is advisable to

%% 1d. § 383.032.

%7 1d. § 4.008(a).

9% 1d. §§ 4.003(b), 4.008(a).

%9 1d. § 4.003(b).

1000 gee Tex. Elec. Code §§ 272.001 et. seq.
1001 Tex. Loc. Gov’t Code § 383.033(b).
1002 Tex. Elec. Code § 41.001(a).

100314, § 3.005(c).

1004 Tex. Loc. Gov’t Code § 383.031.
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provide at least 78 days’ notice, since this is the requirement applicable to most other special
elections in Texas, and it allows time to comply with other Election Code requirements, such as
early voting. Also, the Legislature added a provision noting the Election Code provision
“supersedes a law outside this code to the extent of any conflict.”'%%

Joint Elections. Chapter 271 of the Election Code allows two or more political subdivisions to
enter into an agreement to hold the elections jointly in the election precincts that can be served
by common polling places, subject to certain other provisions in the Election Code. This
provision allows small governmental units, including county development districts, to share the
costs of conducting elections, which can otherwise be a fiscal burden. For example, a county
development district can pay a fee to the county in which it is located to pay for the use of the
election personnel at the polling place closest to the district.

Other Procedural Requirements. The board must follow all other applicable procedural
requirements under the Election Code for special elections. For further information about the
requirements contained in the Election Code, contact the Secretary of State’s office, Elections
Division, at (800) 252-8683.

Reporting Results of a County Development District Election

The Election Code requires that, no earlier than the third day and no later than the eleventh
day’®® after an election, the temporary board of the county development district must canvass
the ballots and enter the results of the election into the minutes of a meeting.'®’ If a majority of
the votes cast are in favor of the district, the temporary board, by order, declares the district
created and the amount of the tax adopted and enters the results in the minutes.'*®® If the outcome
is the opposite, then the temporary board, by order, declares the proposition to create the district
failed and enter the results in the minutes.'°”®

Whether the results of the election create the district or not, the board must send a certified copy
of the order by certified or registered mail to the commissioners court, the comptroller, and to
any other taxing entity with jurisdiction over the property within the district.***® The order must
include the following:

« the date of the election;

« the proposition on which the vote was held;

« the total number of votes cast for and against the proposition; and
« the number of votes by which the proposition was approved.****

1005 Tex. Elec. Code § 3.005(b).

1095 Tex. Elec. Code §67.003.

%97 In contrast to the Election Code, Section 383.034 of the Local Government Code does not address the time
limit the development district’s temporary board has to canvass an election to confirm the district and to
adopt the sales tax. It is recommended that district boards follow the provisions of the Election Code and
canvass the election between 3 and 11 days after it has taken place.

1008 Tex. Loc. Gov’t Code § 383.034(b).

1009 |d
01014, § 383.034(c).
1011 Id
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In addition to the certified copy of the order, the board must send the comptroller a map of the
district clearly showing the district’s boundaries. After receiving the documents, the comptroller
has 30 days to notify the board that the comptroller’s office will administer the tax.

Unlike economic development corporations, which must wait one year between holding certain
elections, the board of a county development district may call for another election at any time if
the election should fail.***2

Effective Date of County Development District Sales Tax

The change in the sales tax rate becomes effective on the first day of the first calendar quarter
after the expiration of the first complete calendar quarter occurring after notice of the election
has been provided to the comptroller.’®*® The new tax rate applies to purchases on or after the
effective date as provided under Section 323.102(c) of the Tax Code.

May Election: Send notice to the comptroller no later than the last week in June.
On October 1%, the new tax rate will take effect. The district will receive its first
payment in December.

November Election: Send notice to the comptroller no later than the last week in
December. On April 1%, the new tax rate will take effect. The district will receive
its first payment in June.

If adopted, the sales tax would apply to the retail sale of all sales taxable items within the district
after the effective date of the tax."***

Allocation of the Sales Tax Proceeds by the Comptroller

Once the sales tax is effective, retailers collect it along with any other applicable sales taxes
including the state sales tax, and remit the revenues to the comptroller. The comptroller remits
the proceeds to the district. The County Sales and Use Tax Act (Chapter 323 of the Tax Code)
governs the imposition, computation, administration and use of the tax, except where it is
inconsistent with the County Development District Act.***

Limitations on District Sales Tax Rates

A county development district may levy a sales tax only if the combined sales tax rate in any part
of the proposed district would not exceed the two percent statutory cap for local sales tax. *°*
Other factors also may influence the rate at which a development district can impose a sales tax.
For example, if the city in which a district is located imposes or increases its sales tax rate, the
county development district’s tax rate is automatically reduced to stay below the two percent

012 1d. § 383.102(a) (Excluding Section 323.406 of the Tax Code which imposed a one year waiting period

between elections).
1013 Tex. Tax Code § 323.102(c).
1014 Tex. Loc. Gov’t Code § 383.101(b).
1015 |d. § 383.102(a).
1016 4. § 383.106(a).
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cap.®" If a city annexes a district and this results in the combined local sales tax climbing over
two percent, the district’s tax rate is also reduced to stay under the local sales tax limit. "°*% In
either circumstance, the city must reimburse the development district the difference in the
amount of taxes the district would have collected before the tax rate was reduced and the amount
the district is able to charge after the reduction. ™ The city has 10 days to reimburse the
development district after the city receives its funds from the comptroller, and the city must
reimburse the district as long as the district has outstanding bonds to pay. %%

Power of the District to Increase, Decrease or Abolish the County
Development District Sales Tax

In addition to the automatic sales tax reductions discussed above, a county development district
may increase, decrease or abolish its sales tax in two ways. First, the district’s board, on its own
motion, may vote to decrease or abolish the tax. %% Alternatively, the board may call for an
election to increase, decrease or abolish the tax. *°?? The election must be conducted using the
same procedures that were followed for the creation of the tax. ®® The ballots must read as
follows:

To Increase or Decrease the Tax: “The increase (decrease) in the local sales and use tax
rate of (name of district) to (percentage) to be used for the promotion and development of
tourism;” or

To Abolish the Tax: “The abolition of the district sales and use tax used for the
promotion and development of tourism.” 1024

There is no statutory authorization for a voter-initiated petition to decrease or abolish the tax. An
election on these issues is called at the discretion of the county development district board of
directors.

Additionally, the county development district’s sales and use tax will automatically discontinue
by operation of law if no sales tax revenue is collected within the district before the first
anniversary of the date the sales tax took effect.'%

Board of Directors of a County Development District

The operation of the county development district is managed by its board of directors. Upon
voter approval of the district, the temporary board of directors automatically becomes the
district’s permanent board of directors.*%?°

10174, § 383.106(h).

1018 Id

1019 1d. § 383.106(c).
1020 |d.

1021 1d. § 383.104(a).

1022 |d.
1023 1d. § 383.104(b).
1024 |d.

1025 |d. § 383.104(c).
1026 |d. § 383.041(a).

2020 Economic Development Handbook * Texas Municipal League
156



IV. Economic Development Through Tourism

To be qualified to serve on the board, a director must be at least 21 years of age, a resident
citizen of Texas, and a registered voter in the county in which the district is located. %" A
developer of property within the district, as well as certain relatives, employees and independent
contractors of that developer, may be disqualified from serving on the board.'%?

The directors of a county development district serve staggered terms of four years, with two or
three board position terms expiring on September 1 of every other year.’°® Each director,
whether temporary or permanent, must execute a bond in the amount of $10,000 and take the
oath of office required for public officers under the Texas Constitution.’®** Temporary and
permanent board members are not entitled to compensation for their service. The board
members, however, are entitled to be reimbursed by the district for their actual expenses.'%%*

A quorum of the board consists of three members.***? Once the directors have taken their oaths
of office, the board votes to elect a president, a vice president, a secretary and any other officer
the board considers necessary.'®*®* The board president presides at all meetings, with the vice
president fulfilling this duty in the absence of the president.’®** Regular meetings are held to
conduct the business of the district,°* with notice of the meetings posted in accordance with the
Open Meetings Act at an accessible place in the district.!%*® The county clerk also must post a
copy of the notice in the county courthouse. The board is required to establish a district office in
the county in which the district is located.’®’ The board has control over the management of the
district and has the authority to employ any person or any company that the board deems
necessary to conduct district business,'®® so long as that employment or appointment does not
violate other provisions of law.%

The board of directors may vote to adopt bylaws to govern the affairs of the board.’**® Any
director who has an interest in a contract with the district, or who is employed by a company that
has a financial interest must disclose this interest to the board. An interested board member can
neither discuss nor vote on acceptance of such a contract.’®* A contract entered into without
disclosure of a director’s financial interest is invalid.'>*> The County Development District Act
does not specify whether a contract would be invalidated if a board member with an interest in
the contract disclosed that interest to the board but then proceeded to discuss or vote on the

1027 1d. § 383.042.

1028 gee Id. § 383.043 [Note: this section refers to section 50.026 of the Water Code. However, section 50.026 was
repealed during the 74" Legislature and was renumbered section 49.026 of the Water Code.].

1029 |d. § 383.041(b).

1030 1d. §§ 383.029(a), .046 (Section 383.046 refer to Local Government Code § 375.067).

1081 |d. §§ 383.029(a), .046 (Section 383.046 refer to Local Government Code § 375.070).

10329, § 383.048(a).

103 1d. § 383.047.

1034 1d. § 383.048(b).

1035 1d. § 383.053(a).

1036 1d. § 383.053(b)-(c).

1057 |d. § 383.052.

1038 |d. § 383.050.

1039 gee, for example, Ch. 573 of the Government Code (Nepotism) and Ch. 171 of the Local Government Code
(Conflict of Interest).

1090 Tex. Loc. Gov’t Code § 383.049.

104114 §383.051(a)-(h).

1042 1d. § 383.051(c).
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contract. Board members must file disclosure statements if they have certain relationships with
vendors that the district does business with,**** and must receive Public Information Act and
Open Meetings Act training because they are local government officials. %4

Replacements to the board are made by appointment of the commissioners court.**® If a majority
of the other board directors petition the court for removal of a board member, the commissioners
court may remove a director after notice and a hearing.'**® There is no statutory authority for the
commissioners court to remove a director except pursuant to a request by a majority of the
existing board members.

Approval of an Expansion or Decrease in the Area of the District

The board of directors for the district may ask the commissioners court to add or exclude land
from the district.'®’ Also, an interested landowner may ask the commissioners court to approve
such a change.'®® It is then within the discretion of the commissioners court whether to approve
the proposed expansion or decrease in the area. Any such approval must be by a unanimous vote
of approval by the commissioners court.®*® There is no statutory requirement for a public vote to
either increase or decrease the size of the district. However, the size of the district can only be
expanded or reduced prior to the issuance of any bonds.

Dissolution of a County Development District

There are three ways in which a county development district can be dissolved. Those three ways
are either:

1) a petition from the board to the commissioners court asking to dissolve the district
because the majority of the board has found the proposed projects cannot be
accomplished and no bonds or credit have been issued,

2) a petition from the board to the commissioner court asking to dissolve the district because
the majority of the board has found that all bonds or other debts of the district have been
paid and the purpose of the district have been accomplished; *** or

3) an agreement to dissolve the district between the board and a citg/ because the district is
located wholly within the city or is wholly annexed by the city.'®

If the dissolution is being done by a petition of the board because of either the first or second
reasons above, the commissioners court must provide notice and a public hearing as required

1043 1d. §§ 176.001-.013.

1044 Tex. Gov. Code. §§ 551.005, 552.012.
1045 Tex. Loc. Gov’t Code § 383.045.

1056 1d. § 383.044.

1047 1d. § 383.084(a).

1048 |d.

1049 1d. § 383.084(b).

1050 1d. § 383.084(a).

1051 |d. § 383.122(a).

10214, § 383.123.
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under Section 383.024 of the Local Government Code.'®® At the public hearing, the
commissioners court must determine whether it is in the best interests of the county and the
district landowners to dissolve the district. If the commissioners court unanimously finds
dissolution is in the best interest of the county, the finding is entered in the court records, and all
funds and property of the district are transferred to the commissioners court.'%**

As mentioned above, dissolution of the district can be accomplished by an agreement between
the district and a city if the district is located wholly within or is wholly annexed by the city. This
form of dissolution requires the district to turn over to the city all money, property and other
assets of the district.'® In turn, the city is required to assume all contracts, debts, bonds and
other obligations of the district. If such an agreement is made to dissolve the district, the taxes
levied by the district end at the same time the district is dissolved.

There is not a provision for dissolution of the district pursuant to a petition and/or election of the
landowners.**>®

1055 1d. § 383.122(b).
1054 1d. § 383.122(c).
105 |d. § 383.123.
106 |d. §383.121.
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V. City, County, Cooperative and Regional Efforts
A City’s Authority to Make Grants and Loans

Chapter 380 of the Local Government Code provides significant legislative authority for Texas
municipalities in the area of economic development. When a city wants to provide a grant or a
loan of city funds or services in order to promote economic development, it generally cites its
powers under Chapter 380. Cities have utilized provisions under this law to provide a myriad of
incentives that have drawn businesses and industries to locales throughout Texas. The text of
Chapter 380 is very short but its importance to economic development cannot be overstated.
Provided below is the text of its main provision, Section 380.001.

LOCAL GOVERNMENT CODE
TITLE 12. PLANNING AND DEVELOPMENT
SUBTITLE A. MUNICIPAL PLANNING AND DEVELOPMENT

CHAPTER 380. MISCELLANEOUS PROVISIONS RELATING TO MUNICIPAL PLANNING
AND DEVELOPMENT

Sec. 380.001. ECONOMIC DEVELOPMENT PROGRAMS.

(a) The governing body of a municipality may establish and provide for the administration of
one or more programs, including programs for making loans and grants of public money and
providing personnel and services of the municipality, to promote state or local economic
development and to stimulate business and commercial activity in the municipality. For
purposes of this subsection, a municipality includes an area that:

(1) has been annexed by the municipality for limited purposes; or
(2) is in the extraterritorial jurisdiction of the municipality.

(b) The governing body may:
(1) administer a program by the use of municipal personnel;

(2) contract with the federal government, the state, a political subdivision of the state, a
nonprofit organization, or any other entity for the administration of a program; and

(3) accept contributions, gifts, or other resources to develop and administer a program.

(c) Any city along the Texas-Mexico border with a population of more than 500,000 may
establish not-for-profit corporations and cooperative associations for the purpose of creating
and developing an intermodal transportation hub to stimulate economic development. Such
intermodal hub may also function as an international intermodal transportation center and
may be collocated with or near local, state, or federal facilities and facilities of Mexico in
order to fulfill its purpose.

What this statute allows is the provision of loans and grants of city funds, as well as the use of
city staff, city facilities, or city services, at minimal or no charge. Whether a city provides any
such incentive is completely discretionary. The provision of grants and loans should be used with
caution and with attention to necessary safeguards.
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A home rule city may grant public money from authorized sources to a Type A or Type B
economic development corporation under a contract authorized by Section 380.002 of the Local
Government Code. The Type A or Type B economic development corporation is required to use
the money for “the development and diversification of the economy of the state, elimination of
unemploymelr(}g?or underemployment in the state, and development and expansion of commerce
in the state.”

To establish a loan or grant, or to offer discounted or free city services, a city must meet the
requirements contained in the Texas Constitution and in applicable Texas statutes. Additionally,
a city must review its city charter and any other local provisions that may limit the city’s ability
to provide such a grant or loan. A discussion of these issues follows.

Ensuring that a Public Purpose is Served by the Incentive

First, any expenditure in the form of a grant, loan or provision of city services at less than fair
market value involves a donation of public property. Article Ill, Section 52-a of the Texas
Constitution sets up the constitutional framework for public funding of economic development
efforts. It provides that economic development is a public purpose. However, a city may not
simply write out checks to interested businesses in order to promote economic development. The
city should ensure that the public purpose of economic development will be pursued by the
business. For example, if a city provides a grant or a loan to an industry, the city should enter
into a binding contract with the funded industry that outlines what steps the business will take
that justify the provision of public funding (creation of jobs, expansion of the tax base by
construction or enhancement of the physical facilities, etc.). The city should include a recapture
provision in the agreement so that if the business does not fulfill its promises, the city will have a
right to seek reimbursement of the incentives that were provided. Any such agreement should
also include tangible means for measuring whether the industry has met its obligations under the
contract. Without these safeguards and a demonstrable benefit to the municipality, such
incentives may not pass constitutional muster for serving a public purpose.*®®

Requirements Under the Local Government Code

Any grant or loan must also meet certain statutory requirements. Chapter 380 of the Local
Government Code requires that in order for a city to provide a grant or a loan, it must “establish
a program” to implement the incentive. The program may be administered by city personnel, by
contract with the federal government, the state, or a political subdivision or by contract with any
other entity. The applicable statutes do not indicate specifically how such a program is to be
administered. It is safe to expect that the program should be planned and outlined in a written
document that includes, at a minimum, the safeguards discussed above.

Additionally, any such grant or loan must meet the requirements under the budget law contained
in Chapter 102 of the Local Government Code. Specifically, any economic development-related

1057 Tex. Loc. Gov’t Code § 380.002(b).

1058 gee Tex. Att’y Gen. Op. No. GA-529 (2007) (City may fund housing project if it finds the project will
promote economic development). See also Tex. Att’y Gen. LO-94-037 at 3, LO-97-061 at 4 (These two
opinions do not concern the establishment of economic development programs under the authority of Local
Government Code Chapter 380. However, their reasoning applies to any grant or loan of public money for
economic development, regardless of the authority under which such a grant or loan is made.).
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expenditure of city funds must be made pursuant to consideration and approval of the item at an
open meeting of the city council. If the expenditure was not included within the original budget,
the city council would need to pursue a budget amendment.

Compliance with Applicable City Charter Provisions and Local Policies

Home rule cities (cities with a population of over 5,000 that have adopted a city charter)
generally may take any actions that are authorized by their city charter and that are not
inconsistent with the Texas Constitution, Texas statutes, or federal law.®®® A home rule city
must always review its city charter to determine whether it contains any limitations on the ability
of the city to make various expenditures. Sometimes a city charter will be more restrictive than
state law or will require a super-majority vote for the approval of certain types of expenditures.

Cities with a population of 5,000 or less are usually general law cities. General law cities do not
have a city charter and are limited by state law in terms of what expenditures may be made and
how to approve them. Accordingly, general law cities must be able to cite a statute that
authorizes the type of expenditure or action they are contemplating as part of their economic
development program. In certain circumstances, Chapter 380 of the Local Government Code
may provide that authority. If a general law city cannot find any statutory authority for the action
it wants to take, it does not have authority to take the action. Of course, the city council of a
general law city may impose additional local restrictions on the ability of the city to expend
money for certain purposes. The city would then have to comply with any such self-imposed
limitations or rights.

Review for Conflict with City Bond and Grant Documents

If a city endeavors to offer its city services on a reduced or no-cost basis, the city must review
any bond documents that may have been executed with regard to those services. The bond
documents must be analyzed to ensure that providing reduced or no-cost service is permitted. For
example, if a city has issued bonds to fund a municipal utility system or to fund some other type
of public facility, the bond documents may prohibit the city from giving away its utility services
or otherwise limiting any other revenue stream until the bonds are fully repaid. Before the city
agrees to any type of incentive that involves a gift of public services or funds, it should have its
bond counsel and local city attorney review any existing bond and other debt instruments in this
regard. This type of limitation may also be part of the conditions placed on a city if it is a
recipient of a state or federal grant. Accordingly, the city should review any grant documents it
has in its possession to determine if there is any such limitation.

With regard to utility service in particular, Chapter 1502 of the Government Code generally
prohibits city-owned utilities from providing free utility services except to city public schools or

1059 See Tex. Loc. Gov’t. Code § 102.009 (Authorizes an amendment to the original city budget only in the case

of “grave public necessity.”). See Rains v. Mercantile National Bank of Dallas, 188 S.W.2d 798, 803 (Tex.
Civ. App. - El Paso 1945), aff’d on other grounds, 191 S.W.2d 850 (Tex. 1946); Bexar County v. Hatley, 150
S.W.2d 980 (Tex. 1941).

1000 See generally, Dallas Merchant’s and Concessionaire’s Ass’'n v. City of Dallas, 852 S.W.2d 489, 491
(Tex.1993); City of Richardson v. Responsible Dog Owners, 794 S.W.2d 17, 19 (Tex.1990).
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to buildings and institutions operated by the city.'®* Also, that chapter requires that the rates
charged for utility services be equal and uniform.

Executing Debt Versus Using Current Funds

It is clear from Chapter 380 of the Local Government Code that a city may provide “loans and
grants of public money” from the city’s current funds. However, Chapter 380 does not provide
any express authorization for the city to finance such a program through the issuance of debt or
bonds. Texas courts have long required a city to cite specific legal authority for the issuance of
any debt instrument. Debt is defined as any obligation that is not completely paid within the
current fiscal year from budgeted revenue.'%?

If the city is a home rule city, it can look to the provisions of its city charter for authority to issue
debt as long as those provisions are not inconsistent with state law. A home rule city has the
power to issue bonds to the extent provided in the city charter, assuming that the bonds have first
been authorized by voters at an election held on the issue.'®® Often, however, a city charter is
silent as to the authority of the city to issue bonds or other debt instruments to promote economic
development. If this is the case, the city will need to find other authority within Texas statutes
that allows for the issuance of bonds or debt to finance economic development.

If the city is a general law city, it may not issue debt except when there is specific statutory
authority that permits the issuance of debt for that purpose. A general law city is limited to taking
only those actions that are specifically authorized under the general statutes of Texas.
Accordingly, a general law city may be able to fund economic development programs with
current city funds under Chapter 380 of the Local Government Code. However, such cities
cannot issue debt or bonds without finding specific legislative authority for that type of
transaction. For further discussion on the ability of general law cities and home rule cities to
issue debt, see the chapter in this handbook titled “Issuing Debt To Finance Economic
Development.”

Use of Dedicated Tax Funds for Economic Development

A home rule city may grant public money to a Type A or Type B economic development
corporation under a contract authorized by Section 380.002 of the Local Government Code.
However, as the statute provides, the funds granted by the city to the Type A or Type B
corporation must be derived from any source lawfully available to the municipality under its
charter or other law other than from the proceeds of bonds or other obligations of the
municipality payable from ad valorem taxes.™®* Creating a program or making a loan or grant
through Chapter 380 that is not secured by a pledge of ad valorem taxes or financed by the
issuance of bonds or other obligations payable from ad valorem taxes does not constitute or

1061 Tex. Gov’t Code § 1502.057(b) (Which prohibits a city from providing free electric, water, sewer or other

utility system services except for municipal public buildings, or buildings and institutions operated by the
city).

1062 gee McNeill v. City of Waco, 89 Tex. 83, 33 S.W. 322 (1895) (Long term debt is any contractual obligation
that creates a liability that cannot be paid out of current budget year revenues).

1063 Tex. Gov’t Code § 1331.052(b). See Tex. Att’y Gen. Op. No. DM-185 (1992).

1084 Tex. Loc. Gov’t Code § 380.002(c).
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create an unconstitutional debt for purposes of the Texas Constitution.'®®® If a city is using funds
other than the property tax, care must be taken to ensure that the city is complying with any
limitations imposed on the use of such funds by statute (e.g., statutory provisions relating to
dedicated funds, such as the economic development sales tax, hotel occupancy tax, etc., that limit
the purposes for which those funds may be used). A city should consult any applicable law to be
certain the revenues are used as permitted.

Providing Land to Promote Economic Development

Often, cities try to obtain sites that they can show to businesses that may relocate to the area.
Such a site may be a tract of land that is ready for development. In certain cases, a city may find
it beneficial to construct a basic structure that can be altered or developed to meet the new
business’ needs. There are certain legal requirements regarding the procedure for a city to
acquire such real property and limitations on the city’s ability to sell or grant the land to a
business entity.

Procedures for Acquiring Real Property

Chapter 273 of the Local Government Code provides a list of purposes for which a city may
purchase property.'®®® A local government could certainly facilitate economic development by
purchasing property for one of the uses set forth in Chapter 273. Some of the permissible
purposes for the purchase of property under that statute include purchases for municipal water
systems, sewage plants and systems, municipal airports, and city streets. For instance, if the
roads leading to the industrial park needed to be widened, a city could purchase the necessary
right-of-way for such an improvement. However, there is no authority in Chapter 273 for a city
to purchase land for use by a private entity. Economic development itself is not one of the listed
purposes.

Eminent domain may also be an option for acquiring real property. A local government should
consult with its legal counsel and any affected landowners before pursuing this course of action.

Finally, if a city decides to purchase real property; it must follow the applicable budgetary laws
contained in Chapter 102 of the Local Government Code. A home rule city must also comply
with any further requirements contained in the city charter. Unlike the purchase of personal
property or the purchase of certain services, expenditures by a city for real property are not
required to be competitively bid.*%®’

Procedure for the Sale of Real Property by a City

Once a city has obtained a piece of real property, Chapter 272 of the Local Government Code
controls how that property may be sold or transferred.'®

1055 Tex. Const. art. 111, §52-a.

1086 Tex. Loc. Gov’t Code § 273.001.

1067 1d. § 252.022(a)(6).

10%  Note that Tex. Loc. Gov’t Code § 263.007 allows for counties to establish a sealed-bid procedure that has
certain procedural restrictions. See also Killam Ranch Properties, Ltd. v. Webb County, 376 S.W.3d 146, 152-
157 (Tex. App.—San Antonio 2012)(en banc)(pet. denied)(finding that if a county fails to establish a clear
sealed-bid procedure, the minimum provisions of Tex. Loc. Gov’t Code § 272.001 will prevail.
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Chapter 272 states that the sale of real property owned by a city must be accomplished through
advertisement of the property and acceptance of competitive bids. Accordingly, if a city wants to
sell or transfer a property to a business to promote economic development, the city needs to
comply with the requirements of Chapter 272. Specifically, Section 272.001(a) states that, with
certain exceptions:

13

. before land owned by a political subdivision of the state may be sold or exchanged

for other land, notice to the general public of the offer of the land for sale or exchange
must be published in a newspaper of general circulation in either the county in which the
land is located or, if there is no such newspaper, in an adjoining county. The notice must
include a description of the land, including its location, and the procedure by which the
sealed bids to purchase the land or offers to exchange the land may be submitted. The
notice must be published on two separate dates and the sale or exchange may not be made

until after the 14th day after the date of the second publication.

35,1069

There are certain exceptions to the sale-by-bid requirement. Sale of real property by bid is not
required if the real property fits into any of the following categories:

1)

2)
3)
4)
5)

6)

7)

8)

narrow strips of land, or land that because of its shape, lack of access to public roads, or
small area cannot be used independently under its current zoning or under applicable
subdivision or development control ordinances;

streets or alleys owned in fee or used by easement;

land or a real property interest originally acquired for streets’ right-of-way, or easements
that the political subdivision chooses to exchange for other land to be used for streets,
right-of-ways, easements, or other public purposes, including transactions partly for cash;

land that the political subdivision wants to have developed by contract with an
independent foundation;

a real property interest conveyed to a governmental entity that has the power of eminent
domain;

city land that is located in a reinvestment zone that has been designated as provided by
law and that the city desires to have developed under a project plan adopted by the city
for the zone;

a property interest owned by a defense base development authority established under
Chapter 378 of the Local Government Code;**"° or

land that is owned by a municipally owned utility (under certain circumstances).**"*

If real property fits into one of the above categories, it does not have to be sold pursuant to notice
and competitive bids. These parcels may be sold through a private sale agreement between the
city and an interested buyer. Additionally, property under either of the first two categories may
be sold to the abutting property owners only as provided under Section 272.001(c) of the Local
Government Code, and the city is not required to receive fair market value for the property.

1069
1070
1071

Id. § 272.001(a).
Id. § 272.001(b).
Id. § 272.001(K).
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Also, a city can donate or sell property for less than fair market value, without following the
notice and bidding process, to another political subdivision if:

1) The land or interest will be used by the political subdivision to which it is donated or sold
in carrying out a purpose that benefits the public interest of the city;

2) The donation or sale is made under terms that effect and maintain the public purpose for
which the donation or sale is made; and

3) The title and right to possession of the land or interest reverts to the city if the acquiring
political subdivision ceases to use the land or interest in carrying out the public
purpose. 72

Additionally, there is a special statutory exception allowing a private sale of city-owned property
if the real property is acquired by the city with economic development funds from the
community development block grant nonentitlement program. Land acquired with these funds
may be leased or conveyed without the solicitation of bids. To convey the land in this manner,
the city must adopt a resolution stating the conditions for the conveyance and the public purpose
that will be achieved.'®” If the city exercises this option, the land may be leased or sold to a
private for-profit entity or to a nonprofit entity that is a party to a contract with the political
subdivision. The land must be used by the receiving entity to carry out the purpose of the entity’s
grant or contract as provided under Section 272.001(i) of the Local Government Code.

Texas law allows a political subdivision of the state, including a city, to convey an interest in real
property to an institution of higher education to promote a public purpose related to higher
education.’®”* Under this statutory provision, a city may donate, exchange, sell or lease land or
improvements to an institution of higher education, as that term is defined by Section 61.003 of
the Education Code. The city conveying the land must determine the conditions and terms of the
conveyance so as to ensure that the desired public purpose is served and that it meets the
constitutional requirements of article Ill, sections 51 and 52, of the Texas Constitution. A
conveyance of land is not required to comply with the normal competitive bidding and notice
requirements of Chapter 272 of the Local Government Code. In addition, the city (or other
political subdivision) is not required to receive fair market value for the land. An economic
development corporation also may convey property to an institution of higher education.’®"”

Under certain circumstances, a city may convey land to an economic development corporation
created by the city without complying with the notice and bidding requirements of Chapter
272.297% Under this provision of the law, city land may be sold to a city-created economic
development corporation for fair market value if the land meets both of the following criteria:

1) the land was a gift to the city or was received by the city as part of a legal settlement; and

1072 1d. § 272.001(l).
107 1d. § 272.001(i).
1074 1d. § 272.001(j).
1075 |d. §501.154.
1076 1d. § 253.009.
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2) the land is adjacent to an area designated for development by the economic development
corporation.

In order to sell land under this provision, the city must adopt an ordinance describing the
property to be conveyed and must require that the conveyance comply with Section 5.022 of the
Property Code (except that a covenant of general warranty is not required) and must state the
consideration paid by the corporation for the land.

Also, a city with a population under 20,000 or less may transfer real property or an interest in
real property to and economic development corporation governed by Chapter 504 or 505 of the
Local Government Code without complying with the notice and bidding requirements of Chapter
272277 The consideration for this transfer is an agreement between the city and the economic
development corporation.’®”® The economic development corporation will agree to use the
property that promotes a public purpose of the city. If, at any time, the economic development
corporation fails to use the property in accordance with the agreement, the property will
automatically revert to the city. These provisions shall be in the appropriate instrument that
transfers the property to the economic development corporation.’®”® However, if the city acquired
the property through eminent domain, it may not transfer the property to an economic
development corporation.'*®°

Finally, for cities under 1.9 million, a transfer of title or interest in land to a federally-exempt
nonprofit organization is also exempt from the notice and bidding requirements of Chapter 272
of the Local Government Code.'®! An agreement with the nonprofit organization must require
use of the land in a manner that primarily promotes a public purpose of the city. Failure to use
the property in this manner results in reversion of the property to the city. These two provisions
of public use and reversion must be included in the legal instrument of transfer.

Municipal Agreements Not to Annex

To attract a business into an area, a city may choose to encourage the business to locate in the
City’s extraterritorial jurisdiction. If the business locates in the city’s extraterritorial jurisdiction,
the city may enter into an agreement not to annex the business property for a set period of time.
In this way, the city gets the benefit of having the business locate in the area and the creation of
additional jobs. The business in turn is freed from ad valorem taxation of its property by the city
for the designated period of time. This approach is termed an “agreement not to annex” and is
authorized under Section 42.044 of the Local Government Code.

Section 42.044 allows the governing body of any city to designate a portion of its extraterritorial
jurisdiction as an industrial district. The statute does not define the phrase “industrial district”
except to indicate that the term has the “customary meaning” and to specify that it includes an
area where tourist-related businesses and facilities are located.'®®? Within an industrial district,
the city may enter into written contracts to guarantee a business that its property will not be

1077 1d, § 253.012(a)-(c).
1078 1d. § 253.012(d).
1079 1d. § 253.012(e).
1080 |d. § 253.012(f).
1081 |d. § 253.011.

1082 |d. § 42.044(a).
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annexed by the city for a period of up to 15 years.'®®® Also, any such agreement may contain
other lawful terms and considerations that the parties agree to be reasonable, appropriate and not
unduly restrictive of business activities.

The parties to such a contract may renew or extend the agreement not to annex for successive
periods not to exceed 15 years for each extension.’®®* In the event any owner of land in an
industrial district is offered an opportunity to renew or extend a contract, then all owners of land
within the district must be offered the same opportunity to renew or extend the agreement.

A city is permitted to provide fire-fi?hting services within an industrial district that is subject to
an agreement not to annex the area.’®® The services can be performed directly by the city and
paid for by the property owners of the district. Alternatively, the city may contract for the
provision of the fire-fighting services by an outside source. However, if certain property owners
contract to provide their own fire-fighting services, they may not be required to pay any part of
the cost of the fire-fighting services provided by the city within the district. ¢

The law provides several other protections to the city and to the business during the time a
property is subject to an agreement not to annex. It provides that a political subdivision may not
be created within an industrial district designated under Section 42.044 unless the city gives its
written consent by ordinance or resolution.'®®" The city is required to give or deny its consent
within 60 days of receiving such a written request. Failure to give or deny consent within the
allotted time constitutes the city’s consent to the initiation of that political subdivision’s creation
proceedings. If the city gives its consent or its consent is presumed by the city’s failure to act, the
political subdivision must initiate its creation within six months and must be finally completed
within 18 months. Failure of the proposed political subdivision to comply with these time
requirements terminates the consent for the proceedings.

Use of Interlocal Agreements

All levels of local government are interested in securing a stable tax base and sound economic
growth for their residents. The ability of local governments to participate in economic
development varies according to the statutes that control their operations. Currently, cities and
counties are the only types of local governments that are authorized to undertake economic
development programs. Accordingly, city and county leaders have often used their respective
powers to work together to try to attract and retain business development within their regions.

This regional approach is prevalent in both the rural areas of Texas, where communities may not
have the funds to do a great deal of individual marketing of their locales, and the most populous
areas of Texas, where a regional approach can maximize the efforts to recruit larger businesses to
an urban area. In certain cases, this cooperation is formalized into a written agreement that
outlines each of the governmental entities’ respective duties. This type of agreement is termed an

1083 |d. § 42.044(c).
1084 |d. § 42.044(d).
1085 |d. § 42.044(e).
1086 1d. § 42.044(F).
1087 1d. § 42.045.
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“interlocal agreement” and is authorized under the Interlocal Cooperation Act contained in
Chapter 791 of the Government Code.

The purpose of the Interlocal Cooperation Act is to increase the efficiency and effectiveness of
local governments by authorizing them to be able to contract with one another to accomplish
their mutual goals.®®® The Act allows local governments to contract with the State or with other
corporate entities organized under state law,*® such as development corporations, councils of
government (also known as COGs or regional councils), or industrial commissions, to
accomplish shared goals. The subject of an interlocal contract must be to perform a
“governmental function or services” as outlined under the Act.'®® Within the Act, there is a
category allowing the joint pursuit of “other governmental functions in which the contracting
parties are mutually interested.”®" It is this category that is usually cited as authority for
interlocal agreements regarding economic development. However, any contract that is executed
by a governmental entity may only require the performance of functions or services that each of
the entities would be authorized to perform individually under state law.'%%

If a city and a county enter into an interlocal agreement regarding economic development efforts,
the agreement must meet the applicable requirements under the Act and any requirements under
other laws or restrictions that apply to that type of governmental entity. For example, each entity
would need to follow the applicable budget laws for that type of governmental entity.
Additionally, a home rule city would need to be sure that any agreement that is adopted is
consistent with the city’s charter.

The Interlocal Cooperation Act contains a number of requirements. It states that any contract
under the Act must:
« be authorized by the governing body of each party to the contract;'**

« state the purpose, terms, rights and duties of the contracting parties;***

o specify that each party paying for the performance of governmental functions or
service(;s9 must make those payments from current revenues available to the paying
1095
party;

« fairly compensate the performing party for the services or functions performed under
the contract;'% and

« may have a specified term of years that may be renewed.'**’

1088 Tex. Gov’t Code § 791.001.

1089 1d. § 791.003(4)-(5) (Defines “local government” and “political subdivision™).
109 1d. § 791.003(3) (Defines “governmental functions and services”).

1091 1d. § 791.003(3)(N).

1092 1d. § 791.011(c)(2).

109 1d. § 791.011(d)(1).

109 1d. § 791.011(d)(2).

0% 1d. § 791.011(d)(3).

109% " |d. § 791.011(e).

1097 1d. § 791.011(f).
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Both parties to a contract under the Act must have specific and individual statutory authorization
to perform for the contract to be valid.'®

The parties to an interlocal contract may create an administrative agency or designate an existing
local government to supervise the performance of the contract.'%° The agency or designated
local government may employ personnel, perform administrative activities, and provide services
necessary to perform the interlocal contract.**®® Additionally, local governments may provide in
an interlocal contract for the submission of disputes to alternative dispute resolution.***Local
governments cannot enter into a cooperative purchasing agreement for construction-related
goods or services in an amount greater than $50,000 unless the project does not require
engineering or architecture plans or such plans have already been prepared as required by
Chapters 1001 or 1051 of the Texas Occupations Code.''%

If the contract involves construction or other public works-type activities by a county, it must be
given specific written approval by the commissioners court of the county, as provided under
Section 791.014 of the Government Code. Any property that is held and used for a public
purpose under an interlocal agreement is exempt from taxation in the same manner as if the
property were held and used by the participating political subdivisions.™®* An interlocal
agreement, like any contract, should be produced in consultation with local legal counsel for
each of the governmental entities.

Economic Development Activities by Councils of Government

A council of governments is a voluntary association of local governments formed under Chapter
391 of the Local Government Code and constitutes a political subdivision of the state. These
associations are also known as COGs, regional councils, development councils or regional
planning commissions. Currently, Texas is divided into 24 state planning regions, and each
region has a corresponding regional council. All 254 Texas counties and most Texas cities are
members of their local regional council.

Technical Assistance by Councils of Government

Councils of government are authorized by statute to undertake a number of functions, including
assisting local governments in their planning efforts so that the needs of agriculture, business and
industry are recognized.’® Because of the myriad functions that COGs are authorized to
undertake, they can be indirectly and directly helpful in economic development efforts. For
instance, COGs can provide technical assistance to local governments by training officials on
economic development issues and providing help in the preparation of related grant applications.
COGs may also help local government with funding for certain infrastructure needs that would
certainly impact economic development. For example, at least seven COGs have received
designation as Metropolitan Planning Organizations under the Federal Aid Highway Act of

0% 1d. § 791.011(c)(2). See Tex. Att’y Gen. Op. No. GA-0917 (2012).
109 Tex. Gov’t Code § 791.013(a).

100 1d. § 791.013(b).

0L |d, § 791.015.

102 1d, § 791.011(j)

103 1d. § 791.013(c).

104 Tex. Loc. Gov’t Code § 391.001(a)(2)(C).
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1973.1% This designation allows the COG to receive federal funds to help in planning and
implementing responses to local transportation needs.

Economic Development District Designation; Planning and Revolving Loan
Fund Resources

Councils of government have also undertaken other types of economic development initiatives.
Perhaps the most common of such initiatives involves gaining designation of the local COG
region as an “economic development district” (EDD) under federal law."*® Such districts help
local governments combine their resources in planning and developing programs to improve the
region’s economic conditions, primarily by developing strategies and implementing programs
that combat high unemployment and increase the per capita income of the region’s workforce.
Additionally, an EDD is eligible for technical assistance from the regional office of the federal
Economic Development Administration. Of the 24 councils of government in Texas, 23 have
gained designation as EDDs.

Upon designation as an EDD, certain federal funds become available to aid these districts in their
planning efforts to develop and administer a Comprehensive Economic Development Strategy,
which is a 5-year plan developed by the EDD that acts as a road map for achieving the region’s
economic goals and objectives. An effort to digitize the strategy is underway by each EDD.

Also, councils of government develop and administer revolving loan funds provided by the
federal Economic Development Administration and can leverage these funds with both private
and other public financing resources in order to maximize the public benefit and return on
investment to the region.

Support to Texas Workforce Development

Councils of government are eligible for federal funds that are administered by the Texas
Workforce Commission. These funds are used primarily for employment and training programs
through participation in the Workforce Innovation & Opportunity Act of 2014."% The COGs
may provide administrative support to the region’s Workforce Development Board and/or staff
to the Workforce Development Centers to provide planning, implementation and program
administration services to the Workforce Development Board and the region’s workforce
constituents.

Small Business Administration Certified Development Corporations and 504
Loan Program

Some councils of government have formed Small Business Administration (SBA) Certified
Development Corporations. These corporations are authorized to make long-term financing
available through SBA’s 504 Loan Program which allows eligible businesses to construct and/or
acquire commercial real estate with favorable interest rates, long-term financing and low down
payments. For more information on Certified Development Corporation and 504 Loans:
https://www.sba.gov/offices/headquarters/ofa/resources/4049#.

105 23 U.S.C.A. § 101, et seq.
108 42 U.S.C.A. § 3121, et seq. (Public Works and Economic Development Act of 1965).
107 29 U.S.C.A.§ 3101, et seq.
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Regional Reviews and Texas Community Development Block Grant Program

Councils of government have helped local governments obtain Community Development Block
Grant funds from the Texas Community Development Block Grant Program administered by the
Texas Department of Agriculture. Some COGs facilitate the regional review committees that
develop application scoring criteria and conduct application reviews. Others regions provide
technical assistance and grant administration for their communities. Councils of government
ensure that applications are ranked and funded based on funding allocations to each of the 24
COGs.

Competitive Grant Activities

Councils of government can assist local jurisdictions in obtaining competitive grants under the
Brownfields Program administered by the U.S. Environmental Protection Agency, the
Weatherization Assistance Program and the Energy Efficiency and Renewable Energy programs
both funded by the U.S. Department of Energy, the Texas Department of Housing and
Community Affairs, and the State Energy Conservation Office. Councils of government may
assistant jurisdictions to find targeted funding opportunities that maximize regional impact and
avoid duplication.

To obtain more information about COGs and their role in economic development, contact your
local COG or contact the Texas Association of Regional Councils (TARC) at (512) 478-4715.
Also, you may want to visit the TARC website at: txregionalcouncil.org.

County Economic Development Powers

County governments are limited to the statutory powers given to them by the Texas Legislature.
In order for a county to take an action, it must be able to cite a statute that authorizes the type of
initiative that is being pursued. There are several statutes that provide counties with methods for
facilitating economic development initiatives.

County Industrial Commissions

Section 381.001 of the Local Government Code specifically authorizes counties to promote
economic development through county industrial commissions. The commission’s aims are to
“investigate and undertake ways of promoting the prosperous development of business, industry,
and commerce in the county.”™'® It may assist in the location, development and expansion of
business enterprises, and is required to cooperate with the Governor’s Division of Texas
Economic Development and Tourism.*%

A county industrial commission consists of at least seven county residents appointed by the
county judge.**® Members serve two-year terms without pay, although the county may pay for
“necessary expenses.”1111

108 Tex. Loc. Gov’t Code § 381.001().
109 1d. § 381.001(g).

11014, §381.001(a)-(b).

WL 14, § 381.001(d)-(e).
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County Boards of Development

Section 381.002 of the Local Government Code authorizes counties to create county boards of
development to promote the growth and development of the county. These boards are created
only if county residents have voted at an election to dedicate a portion of the property tax for this
1112 . . . . . .
purpose.~ If a majority of the voters approve such a dedication at an election on the issue, the
commissioners court may set aside part of the county’s ad valorem tax revenue (a maximum of
five cents per $100 assessed valuation) as a board of development fund. This money is to be used
to “advertise and promote the growth and development of the county.”***?

The fund is administered by a county board of development consisting of five members
appointed to two-year terms by the commissioners court.™* As with the county industrial
commission, the members are unpaid. The board is responsible for preparing and submitting a
budget for the ensuing year to the commissioners court in the same manner that county budgets
are administered.’**> Although a county may operate under another law authorizing the
appropriation of money or the levy of a tax for advertising and promotion purposes, the county
may not appropriate more funds for those purposes than the five cent per $100 assessed valuation
permitted under Chapter 381 of the Local Government Code. ™'

Direct County Economic Development Efforts

Another provision in Chapter 381 of the Local Government Code authorizes counties to contract
with a broad range of entities, including state and federal agencies, cities, school districts,
nonprofit organizations and even ‘“any other person,” to stimulate business and commercial
activity. Under Section 381.004, a commissioners court may develop and administer programs in
several areas:

« state or local economic development;***’

« small or disadvantaged business development;***8

« development of business locations within the county;***°

e promotion or advertisement of the county and its vicinity to attract conventions,
visitors and businesses;***°

e encouragement of county contract awards to businesses owned by women and
minorities;'***

« support comprehensive literacy programs for the benefit of county residents;**?? and

112 d. § 381.002(a).
M3 1d. § 381.002(a)-(b).
M4 d. § 381.002(c).
M5 d. § 381.002(d).
M6 1d. § 381.002(g).
M7 1d. § 381.004(b)(1).
M8 1d. § 381.004(b)(2).
M9 1d. § 381.004(b)(3).
120 |d. § 381.004(b)(4).
121 |d. § 381.004(b)(5).
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« encouragement and promotion of the arts.**®

Section 381.004 allows the county to use county employees or funds to pursue the above
programs.'*** Additionally, the law allows counties to accept contributions, gifts or other
resources.*?® It should be noted that the County Purchasing Act allows the county to exempt
these program contracts from competitive bidding requirements.*!?°

The attorney general has concluded that Section 381.004 does not authorize a county to simply
provide funds to existing non-county programs, even if those programs are directed at economic
development. Rather, any program funded under this section must be initiated by the county and
must be administered either by the county or by an entity under contract with the county.™*?” The
commissioners court is authorized to make loans, grant public money, or provide county
personnel and services to permissible Chapter 381 economic development programs.**?

Also, counties may form a county alliance corporation under state law through the Development
Corporation Act.**?° A county alliance corporation is simply a nonprofit corporation formed by a
county alliance of two or more counties to pursue economic development.**** The corporation is
governed by a board of directors who are appointed by and serve at the pleasure of the
commissioners court of each county in the alliance."*! Unlike cities with economic development
corporations, counties do not have the authority to levy a sales tax for economic development for
the corporation’s use.

County Ability to Provide Loans or Grants

Counties are constitutionally prohibited from granting “public money or any thing of value in aid
of, or to any individual, association or corporation whatsoever™**?, unless the Legislature
authorizes a county to undertake programs to provide for loans and grants of public money.™**
The purpose of these programs can be for the: development and diversification of the state’s
economy, elimination of unemployment, stimulation of agricultural innovation, and development
of transportation or commerce.

Chapter 381 of the Local Government Code allows counties to make loans or grant public
monies for permissible Chapter 381 economic development programs.** Like cities, counties
must maintain sufficient control over the way these funds are spent. To ensure such control, a
county would be well advised to execute a formal contract between the county and the entity that
spends the funds, outlining the respective rights and duties under the agreement. Additionally,

122 1d. § 381.004(b)(6).

U2 1d. § 381.004(b)(7).

124 1d. § 381.004(c)(3).

12 |d. § 381.004(c)(4).

126 1d. § 262.024(a)(10).

127 Tex, Att’y Gen. LO-98-007 (1998).
12 Tex. Loc. Gov’t Code § 381.004(h).
129 gee id. §§ 506.001 et seq.

130 1d. §8 506.001, .002.

3L 1d. §§ 506.051, .053.

1132 Tex. Const. art. 111, § 52(a).

133 Tex. Const. art. 111, § 52-a.

134 Tex. Loc. Gov’t Code § 381.004(h).
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the county would want to include a recapture provision outlining how the county would be
reimbursed for any incentives it provided if the funded entity is ultimately unable to meet its
commitments.
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VI. Issuing Debt to Finance Economic Development
V1. Issuing Debt to Finance Economic Development
Legal Authority to Issue Bonds

Occasionally, cities may not have sufficient current funds to pay for certain economic
development incentives. Consequently, the city may look to its ability to issue debt to finance
such incentives. The power to issue debt, however, is quite different for home rule cities than it is
for general law cities. Either type of city will want to be certain that it has the authority to issue
bonds or other forms of indebtedness before it commits itself to such an incentive. Provided
below is a discussion of the basic authority for cities to issue debt to finance economic
development projects.

Legal Authority to Issue Bonds for Economic Development

Even though a city has the power to generally manage its own financial affairs, Texas courts
have held that cities do not have an inherent right to issue bonds. In order to issue bonds, a city
must be able to point to a statute or city charter provision which specifically authorizes the
issuance of bonds for the proposed purpose. A statute or charter provision that gives a city the
power to borrow money does not in itself provide the city with the authority to issue bonds.™**

Presently, there are several sources of statutory authority which provide for the issuance of bonds
for economic development purposes. Chapter 311 of the Tax Code allows the issuance of tax
increment bonds to finance a tax increment economic development project.***® Chapter 1509 of
the Government Code allows cities to finance certain manufacturing and commercial facilities,
and Chapters 501-507 of the Local Government Code (the Development Corporation Act)
authorize development corporations to issue bonds for economic development under certain
circumstances.

Bon